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NOMINATION  OF  ROBERT  PITOFSKY 

TO  BE  CHAIRMAN  OF  THE  FEDERAL  TRADE 
COMMISSION 


THURSDAY,  JANUARY  19,  1995 

U.S.  Senate, 
Committee  on  Commerce,  Science,  and  Transportation, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  2:03  p.m.  in  room  SR- 
253,  Russell  Senate  Office  Building,  Hon.  Slade  Gorton  presiding. 
Staff  members  assigned  to  this  hearing:  Lance  Bultena,  staff 
counsel;  and  Moses  Boyd,  minority  professional  staff  member. 

OPENING  STATEMENT  OF  SENATOR  GORTON 

Senator  Gorton.  I  will  bring  this  hearing  to  order.  I  understand 
that  in  a  little  bit  more  than  15  minutes  there  will  be  a  rollcall 
vote  in  the  Senate,  and  I  am  not  at  all  certain  that  we  will  finish 
in  that  period  of  time,  but  I  should  like  to  announce  that  this  after- 
noon the  Commerce  Committee  considers  the  nomination  of  Robert 
Pitofsky  to  serve  as  Chairman  of  the  Federal  Trade  Commission  for 
a  7-year  term. 

I  want  to  welcome  the  nominee,  and  to  thank  him  for  appearing 
before  the  committee  today.  I  would  like  also  to  say  at  this  point 
how  grateful  I  am  to  Janet  Steiger  for  her  years  of  effective  service 
as  the  current  Chairwoman  of  the  Federal  Trade  Commission. 

Mr.  Pitofsky  obviously  will  have  big  shoes  to  fill  in  that  connec- 
tion, but  I  can  also  say  that  we  were  within  1  year  of  being  class- 
mates together  at  Columbia  Law  School,  so  I  suspect  that  he  will 
be  able  to  do  so. 

Mr.  Pitofsky  received  his  first  appointment  to  serve  as  a  commis- 
sioner of  the  Trade  Commission  under  President  Carter  in  1978, 
and  now  has  been  nominated  by  the  current  administration  to 
serve  as  chairman. 

In  addition  to  his  prior  service  with  the  Federal  Trade  Commis- 
sion, Mr.  Pitofsky  has  a  distinguished  background  as  a  law  profes- 
sor and  as  dean  of  Georgetown  University  Law  Center. 

He  is  a  well  recognized  authority  on  antitrust  enforcement. 

The  FTC's  mission  is  a  difficult  one.  It  must  promote  a  fair  and 
effiicient  operation  of  the  free  market  system  by  encouraging  vigor- 
ous competition  while  seeking  to  protect  consumers  from  unfair 
and  deceptive  acts  or  practices.  Therefore,  the  authority  of  the  FTC 
through  its  decisions  and  guidelines  must  be  carefully  balanced  be- 
tween the  needs  of  consumers  and  the  business  community, 

(1) 


I  look  forward  to  discussing  your  view,  Mr.  Pitofsky,  on  the  role 
of  the  FTC  and  the  future  of  antitrust  law,  but  before  I  invite  him 
to  make  his  opening  statement,  I  will  recognize  other  members  of 
the  committee  who  wish  to  offer  an  opening  statement,  and  then 
I  understand  that  the  nominee  will  be  introduced  by  his  Senator, 
Paul  Sarbanes.  With  that,  Senator  Rollings. 

OPENING  STATEMENT  OF  SENATOR  ROLLINGS 

Senator  Hollings.  I  thank  you  very  much,  Mr.  Chairman. 

Very  briefly,  we  are  lucky  to  have  Mr.  Pitofsky.  He  has  such  an 
outstanding  record.  He  has  been  there  and  done  an  outstanding 
job.  He  is  the  formative  instructor  in  this  town  on  antitrust. 

I  will  be  asking,  Mr.  Chairman,  several  questions  with  respect  to 
the  division  of  responsibility  between  the  Justice  Department  and 
the  FTC  regarding  anti-trust  enforcement.  You  have  one  crowd 
looking  at  antitrust.  You  have  the  Justice  Department  looking  at 
antitrust,  and  I  am  very  concerned. 

Another  issue  which  I  am  concerned  about  is  the  FTC's  review 
of  the  PGA  tournaments.  I  have  a  PGA  tournament  in  my  own 
backyard,  and  they  give  out  millions  in  my  own  backyard.  I  under- 
stand for  4  to  5  ^ears  now  you  have  got  a  bunch  of  lawyers  con- 
ducting endless  investigations — the  economists  disagree,  but  the 
lawyers  are  still  wanting  to  try  to  mess  up  this  sport,  which  is 
growing  and  going  and  doing  an  outstanding  job  and  making  tre- 
mendous contributions,  all  under  rules  orchestrated  and  organized 
by  the  players  themselves. 

The  Justice  Department  has  given  it  a  clear  bill  of  sale,  yet  the 
FTC,  which  you  are  going  to  take  over,  is  still  fiddle-faddling 
around  trying  to  find  some  trouble,  and  that  is  what  I  will  be  inter- 
ested in. 

Thank  you,  Mr.  Chairman. 

Senator  Gorton.  And  the  chairman  of  the  full  committee.  Sen- 
ator Pressler. 

The  Chairman.  I  was  the  last  to  arrive.  I  think  my  colleague  ar- 
rived before  I  did. 

Senator  Gorton.  Then,  John,  Senator  Kerry,  do  you  have  any- 
thing? 

Senator  Kerry.  Mr.  Chairman,  I  do  not  really  have  a  long  open- 
ing statement.  Unfortunately,  I  may  have  an  amendment  that 
comes  to  the  floor,  and  I  will  have  to  bounce  back  and  forth.  I  just 
would  welcome  the  nominee.  I  associate  myself  with  the  comments 
of  the  chairman  and  the  Ranking  Member. 

I  will  have  some  questions  that  I  want  to  ask,  particularly  about 
the  labeling  issue  of  "Made  in  the  U.S.A."  and  domestic  content.  I 
am  particularly  concerned  about  a  contradiction  between  the 
NAFTA,  which  has  a  51-percent  requirement,  between  an  export 
program  at  Commerce  Department,  which  has  about  a  50-percent 
requirement  for  participation,  and  a  couple  of  cases  currently  being 
brought  that  happens  to  involve  Massachusetts  companies  with  re- 
spect to  100  percent. 

So  I  would  like  to  pursue  those  questions  if  I  can  with  you,  sir, 
but  other  than  that,  I  have  no  further  comments  for  an  opening 
comment. 

[Prepared  statement  of  Senator  Hollings  follows:] 


Prepared  Statement  of  Senator  Hollings 

As  the  ranking  Democratic  member,  I  welcome  everyone  to  this  afternoon's  hear- 
ing on  the  nomination  of  Mr.  Robert  Pitofsky  to  be  Chairman  of  the  F'ederal  Trade 
Commission  (FTC).  I  also  commend  Senators  Pressler  and  Gorton  for  scheduling 
and  holding  this  hearing  at  this  time. 

Having  previously  served  as  a  Commissioner  and  staff  member,  Mr.  Pitofsky  cer- 
tainly understands  the  goals  and  duties  of  the  FTC.  The  Commission's  two  primary 
functions  are  (1)  to  protect  consumers  from  unfair  and  deceptive  practices,  and  (2) 
to  ensure  the  operation  of  an  efTicient  and  competitive  market-place.  The  Commis- 
sion administers  a  number  of  federal  statutes,  including  the  Federal  Trade  Commis- 
sion Act  (which  provides  the  Commission  its  consumer  protection  authority)  and  the 
Sherman,  Clayton,  and  Robinson-Patman  antitrust  statutes,  as  well  as  the  Fair 
Credit  Reporting,  Fair  Debt  Collection  Practices,  and  Truth  in  Lending  Acts.  A  few 
of  the  specific  duties  include  safeguarding  the  public  from  false  advertisement  of 
goods  and  services,  telemarketing  fraud,  unfair  pricing  of  products,  unfair  mergers 
and  acquisitions,  illegal  boycotts,  and  other  unfair  methods  of  competition. 

Although  Mr.  PitoTsky  is  familiar  with  the  functions  of  the  Commission,  he  has 
now  been  nominated  to  head  the  agency.  This  places  upon  him  the  responsibility 
of  establishing  a  vision  for  the  Commission,  as  well  as  overseeing  the  Commission  s 
everyday  functions.  As  we  enter  the  21st  century,  and  a  new  era  of  global  trade, 
the  FTC  undoubtedly  will  continue  to  face  many  challenges  in  fulfilling  its  respon- 
sibilities. In  addition,  Mr.  Pitofsky  will,  if  confirmed,  chair  the  Commission  at  a 
time  when  federal  agencies  are  facing  the  possibility  of  severe  budget  reductions. 

Mr.  Pitofsky  has  stated  that  he  is  aware  of  the  tremendous  challenges  confronting 
the  FTC.  He  is  committed  to  the  principles  and  goals  of  the  Commission,  and  is  pre- 
pared to  take  on  the  responsibilities  oi  the  FTC  Chairman.  I  certainly  look  forward 
to  his  testimony  and  discussing  these  issues  with  him  today. 

Senator  Gorton.  Senator  Pressler. 

OPENING  STATEMENT  OF  SENATOR  PRESSLER 

The  Chairman.  I  want  to  welcome  the  nominee  and  congratulate 
him. 

I  also  want  to  thank  my  colleague,  Senator  Gorton,  for  chairing 
today's  hearing.  I  congratulate  you  as  the  new  chairman  of  the 
Subcommittee  on  Consumer  Affairs,  Foreign  Commerce,  and  Tour- 
ism. 

I  know  the  workings  of  the  Federal  Trade  Commission  are  of  par- 
ticular importance  to  all  of  us.  My  constituents  in  South  Dakota 
are  particularly  interested  in  the  FTC's  enforcement  of  laws  prohib- 
iting fraudulent  telemarketing  schemes.  I  am  personally  concerned 
because  these  schemes  so  often  prey  on  the  elderly. 

Also  of  importance  to  South  Dakotans  and,  indeed,  to  all  Ameri- 
cans, is  the  FTC's  balancing  in  the  financial  services  industries  of 
consumers'  privacy  rights  against  businesses'  interest  in  efficient 
access  to  credit  histories.  The  chairmanship  of  the  FTC  is  a  posi- 
tion of  great  importance  on  these  and  other  important  issues. 

I  am  also  interested  in  exploring  the  nominee's  opinion  on  how 
the  FTC  can  address  some  of  the  common  concerns  of  the  business 
community.  For  example,  in  the  past,  the  speed  of  the  FTC's  inter- 
nal decisionmaking  process  has  come  under  question. 

Recently,  Chairwoman  Steiger  issued  guidelines  to  expedite  the 
decisionmaking  process.  I  understand  these  guidelines  were  well 
received,  and  I  am  interested  in  whether  they  have  improved  the 
FTC's  efficiency,  and  any  comments  you  can  make  on  the  manage- 
ment over  there. 

From  the  outset,  there  appears  to  be  a  management  problem 
with  the  speed  of  things  happening.  Maybe  that  is  endemic  to  all 
Government  agencies,  but  that  is  something  that  I  would  plead 
with  you  to  spend  some  time  on. 


So  I  thank  you,  and  I  look  forward  to  working  with  you. 
Senator  Gorton.  Senator  Sarbanes. 

STATEMENT  OF  HON.  PAUL  S.  SARBANES,  U.S.  SENATOR  FROM 

MARYLAND 

Senator  Sarbanes.  Mr.  Chairman,  members  of  the  committee, 
thank  you  very  much.  I  am  very  pleased  to  appear  before  the  com- 
mittee today  to  introduce  Robert  Pitofsky,  who  is  a  highly  re- 
spected member  of  the  legal  community  with  a  very  fine  record  of 
public  service.  He  possesses,  in  my  judgment,  the  ability,  the  integ- 
rity, the  character,  and  the  commitment  to  the  public  good  which 
will  provide  valued  leadership  to  the  Federal  Trade  Commission. 

Now,  he  has  had  a  very  distinguished  legal  career  as  an  attor- 
ney, as  a  professor  of  law,  a  Phi  Beta  Kappa  graduate  of  New  York 
University,  then  Columbia  Law  School,  where  he  was  on  the  Law 
Review.  He  then  went  into  the  Justice  Department  as  an  attorney 
here  in  Washington.  He  then  went  back  to  New  York  as  an  attor- 
ney with  Dewey,  Ballantine  for  some  6  years  before  he  went  over 
to  New  York  University  Law  School  as  a  professor  of  law. 

In  1970,  Professor  Pitofsky  came  back  to  Government  service  as 
a  Director  of  the  Bureau  of  Consumer  Protection  in  the  Federal 
Trade  Commission.  His  outstanding  work  there  was  recognized  in 
1972  when  he  was  awarded  the  Federal  Trade  Commission's  distin- 
guished service  award. 

In  1973,  he  went  over  to  Georgetown  University  Law  School  as 
a  professor  of  law,  came  back  to  the  Federal  Trade  Commission  as 
a  commissioner  in  1978,  and  served  to  1981  when  he  returned  to 
Georgetown.  He  has  been  a  professor  of  law  there,  and  then  he  be- 
came dean,  and  executive  vice  president  for  law  center  affairs  at 
the  Georgetown  University  Law  Center, 

He  has  had  a  very  impressive  career  at  the  bar.  In  fact,  most  of 
the  casebooks  used  at  the  law  schools  that  deal  with  the  subject 
matter  that  comes  before  the  Federal  Trade  Commission  have  been 
coauthored  by  Professor  Pitofsky,  so  he  is  recognized  as  one  of  the 
outstanding  scholars  in  the  field. 

Throughout  his  career,  he  has  balanced  the  interests  of  serving 
the  public,  working  as  an  attorney,  and  in  effect  extending  the 
boundaries  of  legal  knowledge. 

I  commend  this  nomination  to  you.  I  congratulate  the  President 
for  making  such  an  outstanding  nomination,  and  I  am  very  pleased 
to  urge  that  the  committee  act  favorably  upon  it  promptly. 

Thank  you  very  much. 

Senator  Gorton.  Thank  you.  Senator  Sarbanes. 

Mr.  Pitofsky,  having  been  spoken  to  and  about,  it  is  your  turn. 

STATEMENT  OF  ROBERT  PITOFSKY,  COUNSEL,  ARNOLD  AND 

PORTER 

Mr.  Pitofsky.  Senator  Sarbanes,  thank  you  very  much,  and 
thank  you.  Senator  Gorton.  I  have  a  very  brief  opening  statement, 
but  before  I  read  it,  I  would  like,  if  I  may,  to  introduce  my  wife, 
Sally,  and  my  children,  Alex,  David,  Elizabeth,  and  my  daughter- 
in-law,  Sally,  who  joined  me  for  this  hearing. 

Senator  Gorton.  Well,  let  them  stand  up  so  we  see  which  ones 
they  are. 


Mr.  PiTOFSKY.  Senator,  members  of  the  committee,  it  is  a  great 
honor  to  have  been  nominated  by  the  President  to  serve  as  Chair- 
man of  the  Federal  Trade  Commission,  and  I  appreciate  this  oppor- 
tunity to  appear  before  the  committee. 

As  members  of  the  committee  have  already  heard,  I  served  at  the 
Federal  Trade  Commission  twice  before,  once  as  a  member  of  the 
staff,  and  once  as  a  commissioner.  If  confirmed,  I  will  regard  it  as 
a  great  privilege  to  have  the  opportunity  to  return  to  that  Agency 
again. 

I  believe  in  the  mission  of  the  Federal  Trade  Commission. 

I  believe  the  antitrust  laws  have  served  the  country  well  in  pro- 
tecting our  free  market  system,  and  that  consumers  deserve  protec- 
tion through  vigorous  enforcement  of  laws  against  unfair  and  de- 
ceptive practices. 

I  also  think  the  Commission's  Bureau  of  Economics,  through  spe- 
cial reports  to  Congress  and  in  support  of  the  Agency's  law  enforce- 
ment mission,  contributes  to  a  sensible  enforcement  policy. 

I  look  forward  to  an  opportunity  to  participate  in  the  law  enforce- 
ment efforts  of  the  Agency,  and  incidentally, 

Senator  Gorton,  I  would  like  to  second  your  comments  about  the 
extraordinary  job  that  the  present  Chair,  Janet  Steiger,  has  done 
in  recent  years  in  pulling  that  Agency  together  and  in  making  it 
efficient  and  effective  in  its  law  enforcement  efforts.  She  has  done, 
a  tremendous  job. 

Beyond  law  enforcement,  however,  I  would  like  to  initiate  a  pro- 
gram very  much  in  the  tradition  of  the  Federal  Trade  Commission. 
Specifically,  I  would  like  the  Agency  to  address  the  question,  per- 
haps through  investigative  hearings,  of  whether  U.S.  antitrust  law 
and  other  regulatory  policies  need  to  be  adjusted  to  take  into  ac- 
count some  of  the  major  changes  that  have  taken  place  in  the  com- 
mercial world. 

These  changes  include  the  immense  increase  in  global  competi- 
tion and  the  changing  nature  of  competition  in  high  tech  indus- 
tries. I  have  no  preconceived  program  or  agenda  beyond  the  gen- 
eral sense  that  much  has  changed  in  the  world  in  the  last  25  or 
30  years,  and  that  it  is  most  important  to  reexamine  U.S.  competi- 
tion policy  to  be  certain  it  has  kept  pace  with  these  changes. 

I  would  be  glad  to  respond  to  your  questions. 

[The  prepared  statement,  biographical  data,  and  prehearing  questions  and  an- 
swers otMr.  Pitofsky  follows:] 

The  Prepared  Statement  of  Robert  Pitofsky 

Mr.  Chairman  and  Members  of  the  Committee: 

It  is  a  great  honor  to  have  been  nominated  by  the  President  to  serve  as  Chair 
of  the  Federal  Trade  Commission  and  I  appreciate  this  opportunity  to  appear  before 
the  Committee. 

As  members  of  the  Committee  may  already  know,  I  have  served  twice  before  at 
the  Federal  Trade  Commission — once  as  a  member  of  the  Staff  (from  1969  to  1973) 
and  later  as  a  Commissioner  (during  the  period  1978-1981.)  If  confirmed,  I  will  re- 
gard it  as  a  privilege  to  have  the  opportunity  to  return  to  that  agency  once  again. 

I  believe  in  the  mission  of  the  Federal  Trade  Commission.  I  believe  the  antitrust 
laws  have  served  the  country  well  in  protecting  our  free  market  system,  and  that 
consumers  deserve  protection  through  vigorous  enforcement  of  laws  against  unfair 
and  deceptive  practices.  I  also  think  the  Commission's  Bureau  of  Economics, 
through  special  reports  to  Congress  and  in  support  of  the  Agency's  law  enforcement 
mission,  contributes  to  a  sensible  enforcement  policy. 

I  look  forward  to  the  opportunity  to  participate  in  law  enforcement  efforts  at  the 
agency.  Beyond  that,  I  would  like  to  initiate  a  program,  very  much  in  the  tradition 


of  the  Federal  Trade  Commission.  Specifically,  I  would  like  the  agency  to  address 
the  question — jierhaps  through  investigative  hearings — of  whether  the  U.S.  anti- 
trust laws  and  other  regulatory  policies  need  to  be  adjusted  to  take  into  account 
some  of  the  major  changes  that  have  taken  place  in  the  commercial  world.  These 
changes  include  the  immense  increase  in  global  competition,  and  the  changing  na- 
ture of  competition  in  high-tech  industries.  I  have  no  preconceived  program,  beyond 
the  general  sense  that  much  has  changed  in  the  world  in  the  last  25  or  30  years, 
and  that  it  is  important  to  re-examine  U.S.  competition  policy  to  be  certain  it  has 
kept  pace  with  these  changes. 

I  would  be  glad  to  respond  to  your  questions. 
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F\JTURE  EMPLOYMENT  RELATIONSHIPS 

1.  Will  you  sever  all  connections  with  your  present  employer,  business  firm,  asso- 
ciation, or  organization  if  you  are  confirmed  by  the  Senate? 

Response:  I  will  sever  all  connections,  except  that,  if  permitted,  I  will  take  an  in- 
definite leave  of  absence  from  my  University  rather  than  resign  my  tenured  posi- 
tion. 

2.  Do  you  have  any  plans  after  completing  Government  service  to  resume  employ- 
ment, auiliation  or  practice  with  your  previous  employer,  business  firm  association, 
or  organization? 

Response:  No 
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3.  Has  anyone  made  a  commitment  to  employ  your  services  in  any  capacity  after 
you  leave  Gk)vemment  service? 

Response:  No. 

4.  If  confirmed,  will  you  serve  your  full  term  of  office? 
Response:  Yes. 

Potential  Conflicts  of  Interest 

1.  Describe  all  financial  arrangements,  deferred  compensation  agreements,  and 
other  continuing  dealings  with  business  associates,  clients,  or  customers. 

Response:  None. 

2.  Indicate  any  investments,  obligations,  liabilities,  or  other  relationships  which 
could  involve  potential  conflicts  of  Interest  in  the  position  to  which  you  have  been 
nominated. 

Response:  Most  of  my  investments  are  in  widely  diversified  mutual  funds  that 
shoula  not  present  potential  conflicts.  I  have  stock  interests  in  (jeneral  Electric, 
International  Business  Machines  Corp.  and  Baker  Huges  and  these  holdings  could 
involve  potential  conflicts  of  interest.  I  have  therefore  committed  to  dispose  of  those 
assets  promptly  after  confirmation.  Prior  to  participating  in  any  particular  matter 
that  could  auect  any  other  corporation  or  entity  in  which  my  wife  or  I  has  a  finan- 
cial interest,  I  will  consult  with  the  Agency  ethics  official  and  will  either  recuse  my- 
self, divest  the  conflicting  asset  or  (for  an  insubstantial  conflict)  seek  a  waiver  under 
18  U.S.C.  208(b).  With  respect  to  "other  relationships"  see  my  answer  to  question 
3,  below. 

3.  Describe  any  business  relationship,  dealing,  or  financial  transaction  which  you 
have  had  during  the  last  10  years,  whether  for  yourself,  on  behalf  of  a  client,  or 
acting  as  an  agent,  that  could  in  any  way  constitute  or  result  in  a  possible  conflict 
of  interest  in  the  position  to  which  you  have  been  nominated. 

Response:  The  following  business  relationships  during  the  last  ten  years  conceiv- 
ably could  result  in  a  possible  conflict  of  interest. 

•  I  have  served  as  Counsel  to  the  Washington,  D.C.  law  firm  of  Arnold  &  Porter. 
Arnold  &  Porter  represents  and  is  likely  to  represent  clients  before  the  FTC. 

•  I  have  counseled  certain  clients  and  represented  clients  before  the  FTC,  in  my 
role  as  counsel  to  Arnold  &  Porter. 

•  I  hold  a  tenured  position  on  the  faculty  of  Georgetown  University  Law  School. 

•  I  serve  in  a  number  of  unpaid  positions  with  various  nonprofit  organizations 
such  as  the  Lawyers  Committee  for  International  Human  Rights. 

Describe  any  activity  during  the  pat  10  years  in  which  you  have  engaged  for  the 
purpose  of  directly  or  indirectly  influencing  the  passage,  defeat,  or  modification  of 
any  legislation  or  affecting  the  administration  and  execution  of  law  or  public  policy. 

Response:  My  activities  have  been  limited  to  testimony  before  various  committees 
of  Congress.  These  include  the  following: 

•  Testimony  on  Mergers  and  Takeover  Activity,  Subcommittee  on  Monopolies  and 
Commercial  Law,  Committee  on  the  Judiciary,  House  of  Representtive — 3/23/84. 

09  Testimony  on  Antitrust  Amendments,  Committee  on  the  Judiciary,  U.S.  Sen- 
ate—5/21/86. 

•  Testimony  on  Effective  Antitrust  Enforcement,  Committee  on  the  Judiciary, 
U.S.  Senate— 3/11/87. 

•  Testimony  on  Consumer  Protection  Against  Price  Fixing  Act  of  1989,  Committee 
on  the  Judiciary,  U.S.  Senate— 6/1/89. 

•  Testimony  on  Competition  Policy  in  the  Global  Economy,  Committees  on  the  Ju- 
diciary, U.S.  Senate— 6/18/92. 

•  Testimony  on  Competition  Policy  and  Mergers  in  the  Telecommunications  In- 
dustry before  the  Subcommittee  on  Antitrust,  Monopolies  and  Business  Rights  of 
the  Senate  Judiciary  Committee — 12/16/93. 

5.  Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  any 
that  may  be  disclosed  by  your  responses  to  the  above  items.  (Please  provide  a  copy 
of  any  trust  or  other  agreements.) 

Response:  Upon  confirmation,  I  will  take  an  indefinite  leave  of  absence  from  my 
position  at  Georgetown  University  Law  School  and,  except  for  my  membership  in 
the  American  Law  Institute,  resign  from  my  other  non-government  positions. 

I  will  resign  from  Arnold  &  Porter  and  will  follow  procedures  mandated  by  the 
standards  of  conduct  with  respect  to  matters  that  could  come  before  the  Commission 
in  the  future.  The  standards  require  that,  for  one  year,  I  disqualify  myself  from  any 
particular  matters  involving  parties  in  which  Arnold  &  Porter  or  any  of  my  own 
former  clients  is  involved  in  any  circumstance  in  which  a  reasonable  person  could 
question  my  impartiality.  Even  after  the  one  year  period,  I  plan  to  recuse  myself 


on  a  case  by  case  basis,  after  consultation  with  the  Agency  ethics  official,  from  mat- 
ters that  would  raise  an  appearance  of  impropriety. 

As  noted  earlier,  I  will  divest  myself  of  my  holdings  in  IBM,  General  Electric,  and 
Baker  Hughes. 

Tectifying  before  Congress 

1.  Are  you  will  to  appear  and  testify  before  any  duly  constituted  committee  of  the 
Congress  on  such  occasions  as  you  may  be  reasonably  requested  to  do  so? 

Response:  Yes. 

2.  Are  you  will  to  provide  such  information  as  is  requested  by  such  committee? 
Response:  Yes. 

Civil,  Criminal,  and  Investigatory  Actions 

1.  Give  the  full  details  of  any  civil  or  criminal  proceeding  in  which  you  were  a 
defendant  or  any  inquiry  or  investigation  by  a  Federal,  State,  or  local  agency  in 
which  you  were  the  subject  of  the  inquiry  or  investigation. 

Response:  None. 

2.  Give  the  full  details  of  any  proceeding,  inquiry,  or  investigation  by  any  profes- 
sional association  including  any  bar  association  in  which  you  were  the  subject  of  the 
proceeding,  inquiry,  or  investigation. 

Response:  None. 

Other 

Please  advise  the  Committee  of  any  additional  information,  favorable  or  unfavor- 
able, which  you  feel  should  be  considered  in  connection  with  your  nomination. 
Response:  no  response  made. 

Remark 
Response:  no  remarks  made. 

Senator  Gorton.  With  the  permission  of  my  colleagues  here,  and 
because  Senator  Kerry  is  going  to  be  carrying  the  next  amendment 
after  this  vote,  Senator  Kerry,  I  will  let  you  ask  your  questions 
first,  and  then  you  will  not  need  to  be  split  between  two  places. 

Senator  Kerry.  Mr.  Chairman,  I  really  appreciate  that. 

Thank  you  very  much  for  your  courtesy,  and  I  also  thank  my  col- 
leagues. If  I  could  just  say,  I  will  not  be  very  long. 

If  I  could  say  first  of  all,  as  a  comment,  I  could  not  agree  with 
you  more  about  the  need  to  reevaluate.  This  is  something  that  has 
come  before  this  committee  on  a  number  of  occasions,  and  it  is 
very,  very  clear  that  we  are  competing  against  countries  that  are 
working  not  just,  whether  it  is  the  kiretsu  or  other  forms  of  collu- 
sion, often  there  is  a  governmental  collusion  in  addition  to  the  pri- 
vate sector  collusion,  and  jointly  they  put  us  at  a  very  significant 
disadvantage. 

It  is  not  necessarily  the  ideal  way  to  work  within  the  free  mar- 
ketplace, but  others  have  a  different  definition  of  how  best  to  apply 
capitalism  to  their  system.  I  think  Jim  Fallows  and  others  have 
written  very  cogently  on  this. 

So  we  need  to  think  carefully  on  this  about  how  we  need  to  em- 
brace our  notion  of  not  having  bigness  become  unfair,  but  at  the 
same  time,  not  tie  our  hands  behind  our  back  or  nail  a  foot  to  the 
floor  and  try  to  compete  in  this  new  international  marketplace  with 
a  great  self-imposed  disadvantage. 

So  I  welcome  your  opening  up  that  door,  and  I  look  forward  to 
cogent  analysis  on  this  committee  and  others  to  try  to  apply  this. 

In  keeping  with  that,  I  think  my  questions  are,  in  keeping  with 
this  changed  marketplace  that  we  live  in,  I  am  concerned — are  you 
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familiar  with  the  two  cases  pending  before  the  Commission  involv- 
ing the  Hyde  Athletic  Industries  and  New  Balance  athletic  shoes? 

Mr.  PiTOFSKY.  Only  in  a  very  general  way.  I  do  not  know  the  de- 
tails of  those  investigations. 

Senator  Kerry.  Well,  essentially,  just  to  give  you  a  very  quick 
precis,  the  allegation  has  been  made  with  respect  to  New  Balance 
that  because  not  fully  100  percent  of  this  shoe  is  made  in  the  Unit- 
ed States,  but  a  certain  portion  thereof — which  incidentally  cannot 
yet  be  made  in  the  United  States. 

There  is  no  technology  here,  or  ability,  or  capacity,  so  it  is  not 
even  sold  here — then  that  particular  portion  is  imported.  It 
amounts  to  about  30  percent  of  it,  so  you  have  got  70  percent  of 
the  product  made  in  the  United  States,  30  percent  for  which  there 
is  no  offering  in  the  United  States,  comes  in  from  abroad,  and  the 
label  "Made  in  America"  is  on  it,  "Made  in  the  U.S.A." 

The  FTC  has  brought  an  allegation  against  it  that  that  fits  under 
the  definition  of  deceptive,  and  therefore  seeks  to  prohibit  them 
from  doing  so.  That  seems,  at  least  to  this  Senator  to  fly  in  the  face 
of  the  NMTA  agreement,  of  the  reality  of  the  auto  industry,  the 
reality  of  a  whole  set  of  other  industries  and,  indeed,  of  current  pol- 
icy of  the  Commerce  Department  which  encourages  people  to  ex- 
port and  qualifies  them  to  do  so  with  "Made  in  tne  U.S.A."  labels 
providing  they  have  50-plus  percent  made  in  the  U.S.A. 

So  I  was  wondering,  first  of  all,  since  the  threshold  for  the  FTC 
to  bring  a  case  is  that  there  is  a  determination  that  it  is  in  the 
public  interest  to  pursue  the  case,  is  it,  at  least  at  first  blush,  your 
judgment  that  it  is  in  the  public  interest  to  bring  this  kind  of  case 
against  companies  struggling  to  compete  where  others  are  so  obvi- 
ously labeling  with  far  less  content? 

Mr.  PiTOFSlCY.  Let  me  answer  it  this  way.  I  do  know  that  the 
precedent  in  this  area  is  very  old,  and  that  as  a  matter  of  fact 
"Made  in  the  U.S."  cases  have  hardly  been  brought  for  the  last  20 
or  25  years. 

This  relates  back  to  my  opening  statement.  I  also  know  the  world 
is  growing  smaller,  and  components  for  products  are  constantly 
being  made  in  a  variety  of  different  countries  and  then  pulled  to- 
gether in  a  single  country.  I  do  not  know  what  the  right  answer 
is  as  to  whether  or  not  51  percent,  75  percent,  90  percent  qualifies 
as  "Made  in  America."  Maybe  some  other  form  of  disclosure  would 
be  useful. 

I  can  say  this.  I  was  not  aware  of  these  cases,  but  I  will  promise 
to  take  a  careful  look  at  it  as  soon  as,  if  confirmed,  I  get  to  the 
FTC,  with  the  kind  of  comment  that  you  have  made  in  mind,  that 
in  a  global  market,  we  may  have  to  rethink  a  little  bit  about  the 
way  in  which  we  treat  issues  like  "Made  in  the  U.S.A."  today. 

Senator  Kerry.  Well,  I  think  that,  in  essence,  answers  the  sec- 
ond part  of  my  question  without  my  asking  it.  I  think  it  is  critical 
to  have  that  review,  I  might  say.  We  already,  as  my  colleagues 
know,  have  companies  laboring  with  just  extraordinary  disadvan- 
tages. 

I  mean,  when  you  add  up  our  environmental  requirements, 
which  I  do  not  want  to  get  rid  of,  and  Workman's  Compensation, 
and  liability  insurance,  and  all  of  the  other  hoops  you  jump 
through,  there  is  already  a  built-in  incentive  for  people  seeking 
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lowest  cost  unit  production  to  go  abroad  to  do  it,  and  we  see  it  hap- 
pening. 

It  strikes  me  that  if  we  do  this  kind  of  thing,  we  are  going  to 
take  a  company  that  has  got  people  working  in  a  depressed  area — 
Lawrence,  Massachusetts — in  Maine,  also  many  areas  of  which  are 
depressed,  and  we  are  going  to  invite  them  to  say,  well,  OK,  if  the 
only  way  they  can  be  competitive  is  to  take  it  abroad,  we  are  going 
to  give  them  the  incentive  to  do  so. 

So  I  accept  your  statement  that  this  is  something  that  ought  to 
be  reviewed,  and  I  will  not  belabor  this  point  further  or  abuse  the 
courtesy  of  the  chairman,  but  I  do  hope  that  this  will  be  reviewed 
forthrightly  and  quickly.  Can  I  have  your  assurance  that  you  will 
really  take  a  hard  look  at  it  as  fast  as  you  can,  as  fast  as  we  get 
you  down  there? 

Mr.  PiTOFSKY.  Absolutely.  Yes,  absolutely. 

Senator  Kerry.  I  appreciate  that  very,  very  much,  and  I  thank 
my  colleagues. 

Senator  Gorton.  Do  any  of  the  other  three  Senators,  under- 
standing that  we  are  going  to  start  a  vote  very  soon — right  now, 
in  fact — like  to  ask  his  questions  right  now  and  then  not  have  to 
return? 

Senator  Rollings.  Since  we  have  a  rollcall,  may  I  ask  questions? 

Senator  Gorton.  Sure. 

Senator  Rollings.  Thank  you  very,  very  much.  Mr.  Chairman. 

Specifically,  let  me  just  comment  on  what  Senator  Kerry  was 
talking  about  in  the  context  of  your  statement,  where  you  empha- 
size these  changes  include  the  immense  increase  in  global  competi- 
tion and  the  changing  nature  of  competition  in  high  tech  industries 
and  low  tech  industries. 

Look,  crime  runs  around.  I  am  against  crime.  Three  strikes,  you 
are  out.  Let  us  build  more  prisons.  But  when  you  signed  that 
GATT  you  take  93,000  downtown  New  York  garment  workers  sew- 
ing, daddy  has  not  been  around  in  years,  mom  has  had  the  job  and 
now  she  has  lost  it  because  they  are  going  to  Mexico  or  out  to  Indo- 
nesia for  58  cents  an  hour,  no  clean  air,  no  clean  water,  no  Con- 
gress like  us  to  bother  them  about  all  of  these  requirements. 

And  the  poor  fellow  says,  mother  has  been  looking  for  a  job.  And 
there  are  thousands.  It  is  not  like  retraining,  like  there  are  jobs 
available.  And  so  the  little  boy  says,  I  can  stand  there  on  that  cor- 
ner and  we  can  eat  at  least  for  3  months.  All  I  have  got  to  do  is 
stay  out  there  for  an  hour  on  drugs.  We  are  causing  the  crime. 

So,  this  sophisticated  idea  that  it  is  only  high  tech  is  just  not  the 
case.  We  had  a  hearing  under  President  Kennedy  with  the  entire 
top  Cabinet  members  regarding  compliance  with  the  provision  of 
the  National  Security  Law  which  mandated  that  you  had  to  have 
a  commodity  or  product  important  to  our  national  security.  And 
after  the  hearings  it  was  found  that  textiles,  next  to  steel,  were  the 
second  most  important  to  our  national  security. 

But  do  you  think  the  mandate  of  the  FTC  is  sufficient  to  cover 
the  unfair  practices  of  those  that  come  into  our  borders,  and,  suffi- 
cient to  protect  the  consumers?  We  have  been  through  it.  They  will 
take  market  share  on  velveteens.  They  will  take  it  on  ginghams. 
And  after  they  inundate  the  market  and  put  everybody  out  of  busi- 
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ness — then  the  price  went  through  the  ceihng.  I  can  give  you  exam- 
ple after  example. 

Can  the  FTC  under  its  present  mandate  do  something  about  that 
in  your  opinion? 

Mr.  PiTOFSKY.  The  FTC's  mandate  is  probably  as  broad  as  any 
Agency  in  American  Government.  It  is  extraordinarily  broad,  but 
it  has  to  do  primarily  with  protecting  the  free  market  from  conspir- 
acies, monopoly,  and  that  sort  of  thing.  On  trade  policy,  the  FTC 
has  a  secondary  role.  So,  I  would  not  expect  that  we  would  get  into 
tariff  policy  or  subsidies  or  that  sort  of  thing. 

But  I  do  want  to  say.  Senator,  I  meant  my  two  examples — global 
competition  and  high  tech — only  as  examples.  I  certainly  do  not 
mean  that  the  changing  natures  of  trade  in  the  world  in  the  last 
25  years  do  not  affect  other  aspects  of  American  industry.  I  think 
they  do. 

Senator  Rollings.  Mr.  Chairman,  you  have  been  very  courteous 
and  helpful,  and  I  thank  you. 

Since  we  have  rollcall  ycu  are  going  to  have  to  leave,  too.  Just 
remember  the  first  comments  I  made.  Let  me  say  I  will  submit  my 
questions  to  the  record  relative  to  the  PGA  and  the  ongoing  inves- 
tigation which  continues  year-in  and  year-out  for  something  that 
seems  to  be  working. 

Thank  you. 

Senator  Gorton.  We  will  recess  for  15  or  20  minutes  during  the 
rollcall.  I  will  be  back  and  maybe  some  other  Senators  will  return. 

We  are  in  recess. 

[Recess,  2:25  p.m.— 2:48  p.m.] 

Senator  Gorton.  We  will  get  started  once  again.  In  my  case,  Mr. 
Pitofsky,  I  have  a  number  of  questions  here  prepared  by  staff  and 
by  others  for  the  record,  and  some  others  which  other  Senators 
have  asked  me  to  get  down  for  the  record.  Then  we  will  keep  the 
record  open  for  a  while  and  go  on  from  there. 

First,  after  a  long  decade  of  controversy  and  debate,  a  com- 
promise was  reached  last  year  on  the  unfairness  issue,  allowing  a 
reauthorization  bill  for  the  Trade  Commission  to  be  passed. 

The  compromise  lifted  the  ban  on  unfairness  rulemaking  but  im- 
poses a  three-pronged  statutory  definition  of  unfairness  both  for 
rulemakings  and  for  case-by-case  adjudications.  Do  you  have 
enough  familiarity  with  that  issue  to  share  views  with  us  on  this 
approach,  and  tell  us  whether  or  not  you  believe  there  are  any 
areas  in  which  the  Commission  should  use  this  unfairness  author- 
ity? 

Mr.  Pitofsky.  I  do  know  about  that  one,  Senator.  I  think  the  au- 
thorization bill  focused  on  unfairness  from  the  consumer  side,  but 
it  is  relevant  on  the  antitrust  side  as  well. 

Let  me  say  briefly  that  the  Supreme  Court  has  said  about  the 
FTC  on  the  antitrust  side  that  its  authority  to  enforce  the  law 
against  unfair  practices  goes  slightly  beyond  what  the  Clayton  Act 
and  the  Sherman  Act  say.  And  I  accept  what  the  Supreme  Court 
says,  although  I  have  to  be  candid  and  say  that  I  do  not  think  it 
goes  much  beyond  the  Clayton  Act  and  the  Sherman  Act.  And  if 
it  does,  the  Commission  should  be  very  cautious  and  moderate  in 
its  enforcement. 
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I  do  not  think  the  idea  that  the  law  is  different  depending  on 
which  agency  enforces— the  Department  of  Justice  or  the  FTC— it 
IS  one  that  we  ought  to  be  comfortable  with. 

More  importantly,  on  the  consumer  side  I  know  that  the  commit- 
tee and  its  reauthorization  limited  sharply  the  Commission's  rule- 
making authority  with  respect  to  unfairness,  and  I  am  entirely 
comfortable  with  that. 

I  have  only  seen— and  I  followed  this  area  for  30  or  40  years- 
one  or  two  matters  where  the  practice  was  not  deceptive  and  yet 
might  have  been  unfair.  So  long  as  the  Commission  has  a  flexible 
attitude  toward  what  is  deceptive,  I  think  that  is  in  almost  all 
cases  adequate  to  enforce  the  law  to  protect  consumers 
Senator  Gorton.  Good.  Thank  you  very  much. 
I  gather  there  have  been  some  arguments,  academic  and  prac- 
tical, that  the  Commission's  jurisdiction  over  certain  kinds  of  ad- 
vertising should  go  to  other  Federal  Agencies  like  the  Food  and 
Drug  Administration  or  the  Environmental  Protection  Agency  on 
issues  which  otherwise  fall  into  their  jurisdiction.  Do  you  have  anv 
views  on  that  subject? 

Mr.  PiTOFSKY  I  am  not  aware  of  those  proposals.  I  believe  that 
the  l^ederal  Trade  Commission  should  remain  the  principal  Federal 
enforcement  arm  with  respect  to  advertising.  We  have  a  long  his- 
tory in  that  area  and  much  expertise,  a  solid  staff  that  has  worked 
in  that  area  for  many  years,  and  I  think  overall  the  Commission 
has  done  a  good  job. 

I  think,  incidentallv,  that  self-regulation  in  the  advertising  field 
has  worked  very  well,  so  that  advertising  abuses  are  more  rare 
today  than  they  were,  say,  20  or  30  years  ago. 

I  think  the  division  of  authority  between  the  FDA  and  the  FTC— 
the  FDA  controls  labeling  and  the  FTC  controls  advertising— is  a 
little  bit  arbitrary.  There  are  some  overlaps,  but  the  truth  of  the 
matter  is  it  works  rather  well,  and  I  should  think  it  ought  to  stay 
that  way.  -^ 

Senator  Gorton.  You  are  right  in  the  midst  of  my  next  question 
which  has  to  do  with  a  memorandum  of  understanding  between  the 

\^  ^^"  ^^^  ^^^-  ^°  y°^  ^^ve  any  views  on  it?  Is  it  working  well'^ 

Mr.  PiTOFSKY.  I  think  it  is.  I  have  not  been  at  the  Agency  for 
many  years  Certainly  when  I  was  there  before  it  worked  excel- 
lently, and  the  cooperation  between  the  FDA  and  the  FTC  was  out- 
standing. My  understanding  is  that  that  is  still  the  case,  and  I  do 
not  see  any  reason  to  change  the  division  of  authority. 

Senator  Gorton.  Give  me  your  views  on  antitrust  authority 
which  obviously  the  Trade  Commission  shares  with  the  Depart- 
ment of  Justice.  Is  it  a  good  idea  to  have  both  in  this  business?  And 
It  so,  IS  there  enough  cooperation  between  the  two,  particularly 
when  we  deal  with  the  high  profile  mergers? 

Mr.  PiTOFSKY.  It  is  an  unusual  situation  in  American  Govern- 
ment to  have  two  Agencies,  one  connected  with  the  executive 
branch,  one  an  independent  regulatory  Agency,  with  the  same  ju- 
risdiction. And  while  you  might  not  have  set  it  up  that  way  in  the 
tirst  place,  the  fact  of  the  matter  is  it  works  rather  well  I  also 
think  It  is  consistent  with  the  American  political  system  of  checks 
and  balances. 
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Antitrust  enforcement  and  competition  policy  is  extremely  impor- 
tant, and  the  notion  that  one  group  should  be  responsible  to  the 
executive  branch,  that  is  the  antitrust  division,  and  another  group 
would  be  more  sensitive  to  the  concerns  of  Congress,  I  believe  is 
what  led  President  Wilson  in  1914  to  set  up  a  Federal  Trade  Com- 
mission, and  the  fact  is  it  has  worked  well. 

There  is  no  duplication,  there  is  no  overlap.  In  all  the  history  of 
these  two  Agencies  enforcing  the  law  there  has  never  been  a  com- 
pany that  was  investigated  at  the  same  time  by  both  Agencies  for 
the  same  behavior. 

So,  if  you  eliminated  one  Agency  or  the  other,  I  do  not  think  it 
is  an  efficiency  move,  unless  you  want  to  cut  in  half  the  enforce- 
ment activities  of  the  two  Agencies.  It  just  means  moving  resources 
over  to  the  other  Agency. 

As  to  cooperation,  historically  there  were  times  when  cooperation 
was  not  ideal,  but  I  think  that  is  not  true  today.  Cooperation  be- 
tween the  two  Agencies  has  probably  never  been  better.  They  have 
joined  forces  on  several  important  sets  of  guidelines.  They  are  co- 
ordinating with  respect  to  who  handles  what  cases  and  what 
projects  and  so  forth.  So,  I  think  the  cooperation  level  now  is  admi- 
rable, and  can  stay  that  way. 

Senator  Gorton.  You  passed  over  an  interesting  concept  very 
briefly  in  that  answer,  and  that  is  the  antitrust  division  as  an 
Agency  of  the  President,  ultimately  the  Executive,  and  the  relation- 
ship between  the  Federal  Trade  Commission  and  Congress  being 
pushed  more  in  this  direction. 

What  is  your  view  of  the  appropriate  relationship  between  the 
Commission  and  the  Congress?  Is  that  relationship  close  enough  or 
intimate  enough  so  that  this  or  other  relevant  committees  should 
be  notified  or  consulted  on  occasion  with  respect  to  rules? 

Mr.  PiTOFSKY.  Well,  first,  as  far  as  cases  are  concerned  once  a 
case  starts  then,  of  course,  the  Agency  must  be  absolutely  inde- 
pendent. 

Senator  Gorton.  That  is  right  and  I  did  not  ask  about  cases. 

Mr.  PiTOFSKY.  Second,  as  far  as  investigations  are  concerned, 

and  I  am  holding  rules  for  a  moment,  as  far  as  investigations  are 

concerned  I  think  there  is  a  marvelous  history  of  the  FTC  serving 

'  the  purposes  of  Congress  when  Congress  wanted  a  particular  set 

of  practices  or  a  particular  set  of  problems  to  be  examined. 

I  believe  I  mentioned  to  you  earlier  this  week  that  we  have  an 
SEC  in  this  country  in  part  because  Congress  directed  the  FTC  to 
look  at  abuses  in  the  securities  market  and  make  recommenda- 
tions. 

We  have  a  revised  set  of  rules  with  respect  to  mergers  because 
Congress  asked  the  FTC  to  reconsider  merger  policy  in  the  late 
1940's. 

So,  I  think  as  an  arm  of  Congress  doing  investigations,  providing 
reports,  doing  studies  and  so  forth,  the  relationship  has  worked 
very  well. 

On  rulemaking  I  believe  one  of  the  lessons  learned  in  the  seven- 
ties is  that  rulemaking  should  be  approached  very  cautiously;  that 
it  is  an  enormous  commitment  of  resources,  takes  a  lot  of  time  and 
involves  a  lot  of  different  issues.  And  my  own  sense  is  that  the 
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Commission  probably  should  not  embark  on  a  rulemaking  without 
at  least  informally  running  its  proposal  by  committees  of  Congress. 

Senator  Gorton.  Thank  you.  I  think  it  is  correct  to  say  that 
there  is  widespread  consensus  that  a  number  of  antitrust  prohibi- 
tions like  price  fixing  and  bid  rigging  should  be  very  strictly  en- 
forced. On  the  other  hand  there  are  areas  like  vertical  relationships 
between  manufacturers  and  distributors  where  increased  antitrust 
enforcement  could  interfere  with  pro-competitive  and  desirable 
business  activities. 

Do  you  envision  antitrust  enforcement  in  areas  that  have  not 
been  given  a  great  deal  of  attention  in  the  past?  How  do  these  re- 
late to  one  another,  and  to  your  earlier  comments,  I  think  in  your 
opening  statement  about  the  necessity  of  reexamining  many  anti- 
trust rules  in  light  of  the  different  and  worldwide  type  of  competi- 
tion in  which  we  are  engaged  now. 

Mr.  PiTOFSKY.  Senator,  if  you  mean  by  "the  past"  10  or  12  years 
ago,  then  I  have  to  say  I  believe  antitrust  was  inadequately  en- 
forced in  those  days,  and  that  there  are  areas  that  deserve  more 
attention. 

If  you  mean  by  the  past  the  last  4  years,  I  believe  the  Commis- 
sion under  Chairman  Steiger  has  really  struck  the  right  balance, 
and  that  its  enforcement  is  active  and  serious,  but  not  overly  bur- 
densome. 

I  do  not  see  that  there  are  many  areas  that  the  Commission  has 
failed  to  address  adequately  in  the  last  4  years.  I  would  think  en- 
forcement programs  should  continue  along  pretty  much  the  track 
that  they  are  on  right  now. 

Senator  Gorton.  You  have  a  peculiar,  perhaps  unique  perspec- 
tive in  taking  this  chairmanship  of  having  been  both  a  member  of 
the  staff  and  a  member  of  the  Commission,  not  the  chairman.  What 
does  that  perspective  bring  with  you  as  you  take  on  this  new  job? 

Mr.  PiTOFSKY.  Well,  I  hope  I  have  learned  something  in  my  pre- 
vious days  there.  I  think  that  what  I  carry  from  my  experiences 
there  is  that  the  Federal  Trade  Commission  must  be  careful  to  find 
a  middle  way;  that  you  can,  as  was  the  case  in  the  seventies,  regu- 
late so  aggressively  that  the  Washington  Post  calls  the  Agency  a 
national  nanny  and  a  source  of  overly  ourdensome  regulation. 

I  think  much  of  that  was  exaggerated.  I  do  not  think  the  Com- 
mission was  nearly  as  bad  as  some  people  said  at  that  time.  But 
that  goes  back  to  my  remark  about  rulemaking.  I  think  rulemaking 
should  be  approached  very,  very  cautiously. 

On  the  other  hand,  I  believe  that  the  enforcement  program  of  the 
early  eighties  was  not  consistent  with  the  will  of  Congress.  During 
the  mid-eighties,  all  that  you  had  in  terms  of  antitrust  enforcement 
was  active  enforcement  against  cartels,  the  hard  core  behavior  that 
you  just  mentioned,  and  a  few  cases  here  and  there  against  very, 
very  large  horizontal  mergers.  All  the  rest  of  antitrust  was  left  un- 
enforced— all  of  it — vertical  restrictions,  vertical  mergers,  conglom- 
erate mergers,  boycotts,  tie-in  sales,  discrimination,  monopoly — no 
cases  were  brought  against  these  practices  for  almost  8  years.  And 
I  do  not  think  that  is  what  the  public  is  entitled  to  and  I  do  not 
think  that  is  what  Congress  wants. 

And,  therefore,  what  I  take  from  my  experience  in  watching  the 
Agency  is  a  sense  that  what  is  needed  is  a  middle  way,  both  on  the 
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consumer  side  and  the  antitrust  side,  which  recognizes  a  legitimate 
role  of  consumer  protection  and  antitrust  enforcement,  but  also  rec- 
ognizes that  there  is  a  price  to  be  paid  in  terms  of  burden  on  the 
business  community,  and  some  sense  of  caution  about  when  new 
projects  should  be  initiated  and  how  they  are  carried  out. 

Senator  Gorton.  To  what  extent  do  constitutional  questions 
arise  in  connection  with  Federal  Trade  Commission  rulemmcing? 

Mr.  PiTOFSKY.  The  only  example  of  that  I  can  think  of— are  you 
talking  about  first  amendment  concerns  with  respect  to  advertis- 
ing? 

Senator  Gorton.  Well,  I  would  suspect  primarily. 

Mr.  PiTOFSKY.  There  are  first  amendment  concerns  with  respect 
to  advertising  because  the  Supreme  Court  has  said  that  commer- 
cial advertising  is  entitled  to  some  level  of  protection,  and  there 
have  been  times  when  the  Commission  proposed  projects  like  a  ban 
on  all  advertising  to  children  that  ran  afoul  of  arguments  that  that 
violated  the  first  amendment. 

There  are  no  rulemaking  proceedings  now  that  I  can  think  of 
which  raise  constitutional  questions. 

Senator  GrORTON.  You  may  indirectly  have  already  answered  this 
question,  but  I  take  it  that  you  agree  that  in  the  present  climate 
and  attitudes  toward  rules  and  rulemaking,  that  financial  costs 
and  other  burdens  on  business  will  be  a  matter  which  will  be  given 
what  you  will  consider  to  be  due  consideration  as  you  deal  with 
rulemaking  and  other  activities? 

Mr.  PiTOFSKY.  Absolutely,  absolutely,  there  is  no  free  regulatory 
lunch.  And  when  you  impose  burdens  you  have  to  look  at  the  ques- 
tion of  whether  the  benefit  is  worth  the  cost. 

Senator  Gorton.  And  in  rulemaking,  and/or  potential  prosecu- 
tions, what  is  the  role  and  what  will  your  attitude  be  with  respect 
to  requests  to  meet  with  individuals  or  representatives  of  individ- 
ual companies  who  may  be  impacted  by  your  decisions? 

Mr.  PiTOFSKY.  I  think  the  door  of  the  commissioner's  office 
should  be  open  at  all  times  in  the  rulemaking  process  to  everybody. 
That  includes  consumer  representatives,  business  representatives, 
members  of  the  legislature.  I  think  that  is  one  of  the  features  of 
rulemaking  that  makes  it  a  desirable  approach. 

Senator  Gorton.  Finally,  I  want  to  ask  you  some  questions 
about  conflict  of  interest,  and  I  will  put  them  all  together  and  hope 
that  you  can  deal  with  them  all  together. 

In  your  financial  disclosure  you  indicated  a  handful  at  least  of 
investments  that  could  create  a  conflict  of  interest.  So,  the  first 
part  of  the  question  is  whether  or  not  you  intend  to  divest  yourself 
of  those  investments,  assuming  that  you  are  confirmed. 

But,  more  specifically,  how  are  you  going  to  avoid  an  appearance 
of  conflict  between  your  private  sector  activities  representing  cli- 
ents and  your  new  position?  And,  specifically,  I  have  a  contact  from 
one  of  my  constituents  who  is  a  former  president  of  the  National 
Booksellers  Association  concerned  about  your  involvement  in  a 
pending  lawsuit  between  one  of  your  clients.  Bantam  Doubleday 
Dell,  I  guess,  and  the  Trade  Commission.  That  is  specific.  The 
other  two  questions  are  more  in  general,  and  you  can  just  bundle 
your  answer  to  all  of  them  in  one  if  you  can. 

Mr.  PiTOFSKY.  Could  I  answer  that  now  or  in  writing? 
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Senator  Gorton.  Oh,  no,  go  ahead  and  answer  it  right  now. 

Mr.  PiTOFSKY.  Fine.  I  have  practiced  law  as  counsel  to  a  Wash- 
ington law  firm  and  some  few  of  my  projects,  actually  most  of  what 
I  do  has  to  do  with  the  Department  of  Justice,  not  the  Federal 
Trade  Commission. 

But  there  are  some  few  projects  involving  FTC  regulation.  There 
are  a  set  of  regulations  that  govern  the  behavior  of  commissioners 
in  that  kind  of  situation.  I  will  consult  with  the  ethics  officer  at  the 
FTC  and  be  very  careful  to  give  a  wide  berth  to  any  problems  of 
conflict. 

On  the  case  involving  alleged  price  discrimination  with  respect  to 
seven  different  booksellers  in  the  United  States,  I  will  have  nothing 
to  do  with  that  case  now  or  at  any  time  in  the  future.  I  am  out 
of  that  entirely. 

There  are  other  matters  that  my  law  firm  is  likely  to  handle 
where  I  will  have  to  excuse  myself  for  a  period  of  1  year,  and  I, 
of  course,  will  do  so.  Beyond  the  bookseller's  case  there  is  very  little 
that  I  have  been  doing  that  involves  the  Federal  Trade  Commis- 
sion. 

Senator  Gorton.  And  the  divestiture  part  of  that  question? 

Mr.  PiTOFSKY.  I  will  certainly  divest  myself  of  the  stocks  that  I 
own  which  could  cause  a  conflict. 

Senator  Gorton.  Senator  Exon. 

Senator  Exon.  Mr.  Chairman,  thank  you  very  much.  I  want  to 
welcome  the  nominee.  I  have  reviewed  his  background.  I  think  it 
is  an  excellent  appointment,  and  I  wish  to  tell  you,  Mr.  Pitofsky, 
that  I  will  be  supporting  totally  your  serving  on  this  important 
commission. 

I  just  have  a  question  or  two.  I  am  very  fearful  that  the  Federal 
Trade  Commission,  along  with  many  of  our  other  regulatory  agen- 
cies, has  become  bloated  with  staff.  I  do  not  know  whether  it  is 
true  or  not,  but  somebody  told  me  that  there  are  450  lawyers  in- 
volved or  employed  in  some  way  with  the  Federal  Trade  Commis- 
sion. Do  you  have  any  facts  on  that?  Probably  you  do  not,  if  you 
are  just  going  in,  but  is  it  possible  that  450  lawyers  could  be  em- 
ployed at  the  Federal  Trade  Commission,  or  is  that  just  something 
out  of  fantasy  land? 

Mr.  Pitofsky.  Oh,  Senator,  that  is  just  the  size  of  a  medium- 
sized  law  firm  around  this  city. 

Senator  ExoN.  So  it  is  a  good  cause,  right? 

Mr.  Pitofsky.  It  serves  a  good  cause.  They  are  all  wonderful  peo- 
ple. The  Federal  Trade  Commission  is  not  exactly  bloated.  The  Fed- 
eral Trade  Commission  had  1900  full-time  equivalent  employees  12 
years  ago.  I  believe  it  has  less  than  a  thousand.  I  think  it  is  close 
to  900  today.  The  Commission  is  about  half  the  size  it  once  was. 

My  reaction  is  that  the  Agency  was  a  little  top-heavy  12  years 
ago,  and  it  has  not  hurt  to  cut  back  a  bit.  But  I  think  now  if  the 
agency  is  cut  further  you  are  cutting  into  bone  and  muscle  and  not 
fat.  I  do  not  believe  tne  Agency  should  be  cut  any  further,  or  else 
Congress  must  anticipate  that  it  will  not  be  able  to  fulfill  its  mis- 
sion. But  at  900  professionals,  and  that  includes  lawyers  and 
economists,  I  think  it  is  a  fairly  lean  and  mean  Agency. 

Senator  ExoN.  I  have  just  been  handed  a  story  from  the  New 
York  Times  of  October  1994.  The  headline  is  66  percent  of  fines 
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still  owed  to  the  Federal  Trade  Commission.  When  you  become  a 
member  of  the  Federal  Trade  Commission,  I  wish  you  would  take 
a  look  into  that.  Maybe  we  could  take  10  percent  of  those  450  law- 
yers, 45  or  50  lawyers,  and  make  collection  attorneys  out  of  them. 

Mr.  PiTOFSKY.  Senator,  I  will  look  at  it.  I  saw  that  story  myself, 
and  I  will  take  a  look  at  it. 

Senator  ExoN.  One  last  point  that  I  would  like  to  make,  Mr. 
Chairman.  I  am  aware  of  the  fact  that  the  Professional  Golfer's  As- 
sociation is  under  investigation  by  the  FTC.  I  believe  my  colleague 
Senator  Rollings  maybe  mentioned  this  somewhat,  as  I  understand 
it  the  Justice  Department  looked  into  the  matter  of  the  Profes- 
sional Golfer's  Association  to  see  if  there  were  any  antitrust  viola- 
tions some  time  ago  and  concluded  that  there  were  none.  I  also  un- 
derstand that  the  Federal  Trade  Commission  has  been  investigat- 
ing this  for  4  or  5  years,  and  Lord  knows  how  much  money  has 
been  spent  on  that. 

From  what  I  know  of  the  Professional  Golfer's  Association,  it  is 
basically  a  self-policing  organization  of  professional  golfers,  and  the 
number  of  tournaments  has  been  multiplying  dramatically.  This  is 
one  of  the  greatest  fundraising  efforts  for  charities  across  the  Unit- 
ed States  that  we  have.  But  for  some  reason,  the  Federal  Trade 
Commission  has  been  checking  into  this,  and  I  do  not  know  wheth- 
er they  are  about  ready  to  come  out  with  a  report  or  what,  but  it 
seems  to  me  that  from  what  I  know  of  the  Professional  Golfer's  As- 
sociation, with  all  of  the  troubles  that  we  are  having  in  the  sports 
field  today,  and  I  happen  to  be  a  sports  nut,  I  do  not  understand 
what  the  Federal  Trade  Commission's  mission  is  or  who  brought 
this  up. 

I  do  not  know  whether  you  have  any  views  on  this  or  not,  but 
I  would  simply  like  to  send  a  signal  that  it  seems  to  me  here  is 
a  place  where  the  Federal  Trade  Commission  may  be  trying  to  fix 
something  that  clearly  is  not  broken  and  has  been  doing  a  very 
good  job.  I  just  wonder  if  this  is  not  another  example  of  the  number 
of  employees  you  have  in  the  bureaucracy  that  just  tends  to  mul- 
tiply because  everybody  comes  up  with  some  new  idea  of  something 
they  should  investigate.  There  may  be  something  dramatically 
wrong  or  bad  about  the  Professional  Golfer's  Association.  If  so,  I  do 
not  know  about  it,  and  I  suspect  that  none  of  my  colleagues  on  this 
committee  does,  either. 

I  would  like  to  suggest,  if  you  could,  when  you  become  a  member 
of  that,  if  you  could,  check  into  this  for  us  and  probably  give  us  a 
written  report  that  we  could  include  in  some  further  hearings  that 
we  have  that  would  be  appropriate.  Because  I  think  this  is  just  one 
of  these  cases  where  we  have  some  oversight  responsibility.  If  we 
are  talking  about  reinventing  government  or  making  government 
more  efficient  and  make  some  savings  here,  make  some  savings 
there. 

I  know  my  chairman  and  friend  from  Washington  State  shares, 
I  believe,  the  same  philosophy  that  I  do  on  these  things.  It  seerns 
to  me  this  is  just  one  thing  that  I  found  out  about,  that  I  know  lit- 
tle about.  Therefore,  before  I  would  go  any  further  on  whether  we 
should  or  should  not  go  on  things  like  this,  I  would  like  to  know 
more  about  it.  I  wonder  if  it  would  be  possible  for  you  to  commu- 
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nicate  to  the  committee  at  an  appropriate  time  in  the  future  what 
your  feehngs  are  about  this. 

Mr.  PiTOF^SKY.  I  certainly  will,  Senator.  I  do  not  know  the  facts. 
It  is  a  confidential  investigation  at  this  point,  but  I  will  find  out 
the  facts  and  I  will  report  back  to  the  committee. 

Senator  EXON.  Thank  you  very  much.  I  have  no  further  ques- 
tions, Mr.  Chairman. 

Senator  Gorton.  Well,  Senator  Snowe,  you  made  it  30  seconds 
on  time.  Did  you  want  to  make  a  statement  or  ask  some  questions? 

Senator  Snowe.  Thank  you,  Mr.  Chairman,  and  I  am  sorrv  for 
being  delayed,  but  I  had  an  issue  on  the  floor  that  concerned  me, 
as  well,  so  I  had  to  be  there.  I  am  pleased  to  just  have  a  chance 
to  welcome  our  nominee  to  the  FTC.  I  had  a  chance  to  meet  with 
Mr.  Pitofsky  earlier  in  the  week.  There  is  no  question  that  he  had 
extensive  experience  through  his  previous  positions  with  FTC  as 
Bureau  director  and  commissioner,  so  I  want  to  welcome  you  before 
this  committee. 

I  just  have  one  question  that  you  may  be  familiar  with  since  Sen- 
ator Kerry  already  raised  it  regarding  a  company  in  Maine,  New 
Balance,  and  some  of  the  preliminary  issues  that  have  been  deter- 
mined by  the  FTC  concerning  the  domestic  content.  Obviously, 
there  is  a  difference  of  definitions  between  the  Commerce  Depart- 
ment, even  under  NAFTA,  vis-a-vis  what  has  been  determined,  at 
least  in  some  initial  decisions  by  the  FTC,  in  terms  of  what  con- 
stitutes domestic  product.  Whether  it  takes  virtually  or  all  U.S. 
components  in  order  to  be  determined  that  it  was  made  in  the 
United  States,  and  obviously,  that  presents  a  problem.  New  Bal- 
ance, of  course,  their  components  represent  at  least  70  percent  do- 
mestic components,  and  also  all  American  labor. 

The  Commerce  Department  has  a  definition,  as  you  know,  of  51 
percent,  as  I  said,  in  NAFTA  about  51  percent.  Will  the  FTC,  and 
in  your  capacity  as  Commissioner,  determine  a  single  standard  for 
this  definition? 

Mr.  Pitofsky.  Let  me  repeat  what  I  said  to  Senator  Kerry.  I  do 
not  know  what  this  particular  case  is  about,  and  sitting  here,  I  am 
not  sure  what  the  right  standard  is.  I  do  know  the  standard  was 
developed  and  the  precedent  in  this  area  comes  from  many  years 
ago — 30,  40,  50  years  ago.  There  has  been  very  little  enforcement 
of  domestic  content  regulations  in  the  last  20  or  30  years. 

And  what  I  committed  to  is,  if  confirmed,  when  I  get  to  the  Fed- 
eral Trade  Commission  I'd  like  to  take  a  look  at  this  question  and 
see  what  the  ri^ht  answer  is,  because  I  am  concerned  that  domestic 
content  regulation  that  developed  in  a  period  in  which  global  com- 
petition was  nothing  like  what  it  is  now  may  be  a  little  bit  behind 
the  curve,  may  be  out  of  date.  I  do  not  know  that  it  is,  but  I  would 
certainly  commit  to  take  a  look  at  that  question  and  report  back 
to  the  committee  promptly. 

Senator  Snowe.  I  would  appreciate  that,  because  obviously  it  is 
problematic  and  certainly  would  be  for  New  Balance,  who  has  at- 
tempted to  use  primarily  American  components.  And  as  I  said, 
their  shoes  represent  at  least  70  percent  American-made  compo- 
nents plus  all  American  labor. 

As  you  mentioned,  the  marketplace  certainly  has  changed,  with- 
out a  doubt.  And  in  some  instances  it  is  almost  impossible  to  get 
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all  American-made  components.  New  Balance  has  really  endeav- 
ored to  make  sure  that  they  can  get  mostly  domestic  components. 
So  I  think  that  certainly  they  are  going  to  be  affected  if  they  cannot 
use  a  "Made  in  the  USA"  label  based  on  the  foreign  export  require- 
ments. 

So  I  would  hope  that  you  could  do  that,  and  expeditiously  so,  be- 
cause it  certain^  is  affecting  them  based  on  some  initial  rulings. 

Mr.  PiTOFSKY.  I  would  be  ^ad  to  do  that,  Senator. 

Senator  Snowe.  I  have  one  other  question.  I  know  last  year  we 
passed  some  amendments  in  1994  that  required  the  FTC  to  con- 
duct an  evaluation  of  the  allocation  of  your  own  resources  concern- 
ing personnel  and  whether  or  not  your  allocation  of  resources 
would  efficiently  enable  the  Commission  to  fulfill  its  statutory  obli- 
gations. Has  that  report  been  completed,  or  is  it  about  to  be? 

Mr.  PiTOFSKY.  I  believe  it  has  not  been  completed,  and  I  have  no 
way  of  knowing  whether  it  is  about  to  be.  But  I  read  the  legislative 
history,  and  as  I  recall  the  principal  concern  was  that  there  were 
too  many  levels  of  management  review  at  the  Federal  Trade  Com- 
mission. I  do  not  know  that  that  is  the  case  or  not,  but  I  welcome 
a  directive  from  Congress  to  take  a  look  at  that  question. 

That  was  a  problem,  incidentally,  when  I  first  came  to  the  Com- 
mission 25  or  30  years  ago. 

Senator  Snowe.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Senator  Gorton.  Mr.  Pitofsky,  without  objection,  we  will  have 
some  written  questions  from  Senators  Grassley,  Packwood,  and 
Lott  that  we  would  like  you  to  answer,  and  I  will  announce  that 
any  other  Senators  who  wish  to  do  so  may  submit  questions  and 
statements  for  the  record  until  6:00  p.m.  this  evening. 

Senator  Gorton.  With  that,  I  should  like  to  thank  you  for  the 
candid  and  often  detailed  responses  that  you  have  made  to  us 
which  are  in  striking  contrast  to  many  who  come  before  Senate 
committees  for  confirmation  and  want  to  tell  us  as  little  as  possible 
about  their  views.  You  have  done  very  well  on  that,  and  it  bodes 
well  for  your  career  as  Chairman  and  for  your  cooperation  with 
this  committee. 

Mr.  PiTOFSKY.  Thank  you  very  much.  Senator. 

Senator  Gorton.  With  that,  we  are  adjourned. 

[Whereupon,  at  3:19  p.m.,  the  hearing  was  adjourned.] 
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APPENDIX 


Questions  Asked  by  Senator  Pressler  and  Answers  Thereto  by  Mr.  Pitofsky 

QUESTION  1.  Mr.  Pitofsky,  do  you  believe  that  a  potential  defendant  should  be 
subject  to  antitrust  review  by  both  the  Department  of  Justice's  Antitrust  Division 
and  the  Federal  Trade  Commission  (PTC)  for  the  same  substantive  matter? 

Answer  1.  Not  at  the  same  time.  As  things  stand  now,  the  Antitrust  Division  of 
the  Department  of  Justice  and  the  FTC  have  largely  coordinate  jurisdiction  with  re- 
spect to  antitrust  enforcement.  Either  agency  can  investigate  virtually  all  alleged 
anticompetitive  behavior,  but  they  have  worked  out  an  arrangement  whereby  matters 
are  assigned  to  one  agency  or  the  other. 

I  think  it  would  be  unacceptable  for  both  agencies  to  investigate  the  same  matter 
at  the  same  time.  To  my  knowledge  that  has  never  happened.  I  am  confident  that 
cooperation  between  the  two  agencies  will  continue  ana  duplicative  investigations 
will  not  occur. 

QUESTION  2.  In  the  past  the  FTC  has  received  criticism  for  being  too  slow  in 
its  internal  decisionmaking  process.  Chairwoman  Steiger  has  recently  issued  guide- 
lines to  expedite  decisionmaking.  Are  you  satisfied  with  those  guidelines?  Have  they 
been  effective?  Are  you  plannmg  any  other  internal  procedural  modifications  to 
speed  the  Commission's  decisionmaking? 

Answer  2.  Problems  of  delay  have  plagued  the  Federal  Trade  Commission  for 
many  years.  When  the  American  Bar  Association  special  commission  (the  Kirkpatrick 
commission)  issued  a  report  about  the  agency  in  1969,  delay  was  singled  out  as  a 
particularly  serious  problem. 

I  understand  that  Chairwoman  Steiger  has  issued  guidelines  recently.  While  it  is 
difficult  for  an  outsider  to  know  whether  they  have  been  effective,  my  understanding 
is  that  they  have  improved  and  expedited  the  decisionmaking  process  at  the  Commis- 
sion level. 

I  also  understand  that  Congress  has  directed  the  Commission  to  reconsider  the  ex- 
tent of  middle  management  review  by  the  staff.  I  take  that  directive  very  seriously, 
and  if  confirmed,  plan  to  work  with  the  other  Commissioners  and  bureau  directors 
to  address  those  issues.  Delay  can  cripple  the  morale  of  an  agency  and  impede  effec- 
tive law  enforcement,  whether  it  occurs  at  the  staff  or  the  Commission  level.  I  intend 
to  make  elimination  of  unnecessarydelay  a  major  priority. 

QUESTION  3.  What  must  the  FTC  do  to  adequately  protect  consumers  when,  in 
the  future,  a  substantial  portion  of  consumers'  purchases  may  be  executed  through 
their  computer? 

Answer  3.  It  is  true  that  the  world  of  marketing  is  changing  rapidly  and  the  Com- 
mission must  stay  abreast  of  these  changes.  Purchases  by  computer  raise  some  of  the 
same  questions  that  arise  as  a  result  of  purchases  through  mail  order  catalogs  or 
over  cable  TV.  The  consumer  will  not  have  a  full  opportunity  to  examine  the  product 
prior  to  purchase,  and  often  must  pay  for  the  product  before  it  is  delivered. 

The  Commission's  mail  order  rule,  initiated  some  20  years  ago  when  I  was  a  mem- 
ber of  the  staff,  addressed  some  of  the  same  issues  that  are  raised  as  a  result  of  com- 
puter or  cable  TV  purchasing.  For  example,  products  must  be  delivered  by  a  specifted 
date  or  the  consumer's  deposit  must  be  refunded.  Exaggerated  or  distorted  descrip- 
tions of  products  can  be  challenged  as  deceptive  advertising  under  Section  5  of  the 
Federal  Trade  Commission  Act.  Beyond  these  traditional  approaches,  I  hope  the 
Commission  will  engage  in  some  investigations  io  determine  exactly  what  new  prob- 
lems are  arising  as  a  result  of  innovating  marketing  techniques  and  what  remedies 
need  to  be  considered. 

QUESTION  4.  Please  comment  on  how  the  FTC  is  likely  to  balance  the  privacy 
rights  of  the  public  against  the  efficiency  interests  of  businesses  seeking  access  to 
individual's  credit  histories. 

Answer  4.  My  understanding  is  that  Congress,  in  enacting  the  Credit  Reporting 
Act,  in  effect  directed  the  Commission  on  how  it  must  balance  legitimate  needs  for 
credit  information  against  individual  privacy  rights.  In  Section  602  of  that  statute, 
Congress  lists  legitimate  business  purposes  for  wfiich  credit  information  can  be  accu- 
mulated and  provides  that  such  data  can  be  required  or  exchanged  only  for  those 
permissible  purposes.  The  Commission  is  also  directed  by  Congress  with  respect  spe- 
cific privacy  rignts  of  individuals. 

As  someone  who  has  not  been  at  the  Commission  for  many  years,  I  am  not  aware 
in  detail  of  how  the  FTC  has  implemented  these  congressional  directives.  If  con- 
firmed, I  will  examine  that  question  and  make  sure  that  congressional  directives  are 
being  implemented. 
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QUESTION  5.  What  must  be  done  to  protect  consumer,  especially  senior  citizens, 
from  telemarketing  fraud.  Furthermore,  how  will  the  Telemarketing  Rule  that  the 
FTC  is  required  to  issue  under  the  recently  enacted  Telemarketing  and  Consumer 
Fraud  and  Abuse  Prevention  Act  of  1994  impact  the  problem  of  fraudulent 
telemarketing? 

Answer  5.  Although  telemarketing  fraud  affects  all  consumers,  deceptive 
telemarketers  frequently  target  older  consumers.  I  share  your  concern  about  this 
problem.  One  effective  defense  against  telemarketing  fraud  is  consumer  education.  I 
understand  that  the  Federal  Trade  Commission  has  worked  in  conjunction  with  oth- 
ers, such  as  the  National  Association  of  Attorneys  General  (NAAG)  and  the  American 
Association  of  Retired  Persons  (AARP),  describing  various  telemarketing  scams  and 
providing  tips  on  how  to  avoid  them. 

Increased  coordination  and  cooperation  between  federal  and  state  law  enforcement 
agencies  also  is  important  in  combating  telemarketing  fraud.  Such  cooperation  helps 
stretch  limited  resources  and  obtain  the  most  efficient  overall  enforcement  strategies. 

The  Telemarketing  and  Consumer  Fraud  and  Abuse  Prevention  Act  will  give  the 
Commission  additional  and  important  tools  to  use  in  its  fight  against  telemarketing 
fraud.  The  act  requires  the  FTC  to  promulgate  a  telemarketing  rule.  The  substantive 
provisions  of  the  Act  will  help  the  Commission  protect  consumers,  particularly  the 
elderly,  from  fraudulent  telemarketers.  The  Act  includes  a  number  of  abusive 
telemarketing  practices  that  must  be  addressed  by  the  Commission  rule,  including 
the  following: 

(a)  A  requirement  that  telemarketers  may  not  undertake  a  pattern  of  unsolicited 
telephone  calls  that  a  reasonable  consumer  would  consider  coercive  or  abusive  of  the 
consumer's  right  to  privacy; 

(b)  Restrictions  on  the  hours  of  the  day  and  night  when  unsolicited  telephone  calls 
can  be  made  to  consumers;  and 

(c)  A  requirement  that  telemarketers  promptly  and  clearly  disclose  to  consumers 
that  the  purpose  of  the  call  is  to  sell  goods  or  services. 

One  Of  the  most  important  provisions  of  the  Act  authorizes  the  states'  attorneys  gen- 
eral to  bring  lawsuits  in  Federal  District  Court  to  enforce  the  rule.  State  enforcement 
of  an  FTC  telemarketing  rule  will  bring  more  resources  to  bear  and  can  only  enhance 
existing  federal-state  coordination  in  this  important  area. 

QUESTION  6.  As  Chairman  of  the  FTC,  what  would  be  your  top  three  priorities 
in  the  antitrust  area? 

Answer  6.  My  top  three  priorities  would  be  as  follows: 

1.  Merger  Enforcement.  I  understand  that  roughly  60%  of  the  Commission's 
present  resources  in  the  antitrust  area  are  devoted  to  merger  enforcement.  In 
light  of  the  wave  of  enormous  mergers  occurring  in  the  country,  and  the  potential 
anticompetitive  effect  of  some  (though  not  most)  mergers,  1  would  expect  that 
merger  enforcement  will  continue  to  be  the  agency's  top  antitrust  priority. 

2.  Civil  Nonmerger  Enforcement.  Hard  core  anticompetitive  practices  such  as 
price  fixing  and  market  division  often  deserve  to  be  treated  criminally,  and  there- 
fore enforcement  is  properly  left  to  the  Antitrust  Division  of  the  Department  of 
Justice.  But  there  are  many  instances  of  questionable  behavior,  not  appropriately 
treated  criminally,  that  ought  to  be  addressed  by  the  FTC.  I  have  in  mind  cer- 
tain instances  of  monopolizing  behavior,  attempts  to  monopolize,  boycotts,  and 
facilitating  practices,  (i.e.  arrangements  that  fall  short  of  outright  price  fixing 
but  have  an  effect  in  stabilizing  price).  Because  the  Commission's  remedies  are 
civil  and  prospective  only,  many  of  these  questionable  practices  are  best  treated 
within  the  administrative  procedures  of  the  FTC.  Partly  because  of  budget  limi- 
tations, Commission  activity  in  these  areas  has  declined  and  I  hope  that  such 
activity  can  be  restored — assuming  always  that  appropriate  targets  exist. 

3.  Investigative  Hearings.  As  I  mentioned  at  my  nomination  hearing,  I  believe 
the  Commission  should  not  only  enforce  the  law  as  it  is  now,  but  devote  some 
resources  to  addressing  the  question  of  whether  the  law  has  kept  pace  with  the 
remarkable  changes  that  are  occurring  in  commerce  and  trade.  I  nave  in  mind, 
among  other  developments,  changes  that  have  occurred  as  a  result  of  the  vast 
increase  in  international  competition  and  changes  in  some  industries  where  ri- 
valry through  innovation  has  largely  replaced  rivalry  on  the  basis  of  price.  I  sus- 
pect that  there  are  some  aspects  of  antitrust  enforcement,  originally  developed  30, 
40  and  50  years  ago,  that  have  not  fully  kept  pace  with  changes  in  the  real 
world.  I  believe  it  is  very  much  in  the  tradition  of  the  Federal  Trade  Commis- 
sion— an  independent  regulatory  agency  not  focussed  strictly  on  law  enforce- 
ment— to  conduct  such  hearings  ana  report  its  findings  to  Congress  and  the  pub- 
lic. 

QUESTION  7.  In  light  of  contractions  in  some  industries,  for  example  the  defense 
industry,  is  the  failing  company  defense  being  properly  applied  by  the  Commission? 
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Answer  7.  The  "failing  company"  defense  is  grounded  in  Supreme  Court  law  which 
requires  that  a  firm,  to  be  characterized  as  "failing,"  must  be  virtually  on  the  steps 
of  the  bankruptcy  court  and  there  must  be  no  other  prospective  purchaser  available 
that  poses  a  less  severe  danger  to  competition.  Citizen  Publishing  Co.  v.  United 
States,  394  U.S.  131,  136-38  (1969).  In  addition  the  DOJ-FTC  merger  guidelines  pro- 
vide that  the  defense  is  available  only  if  the  "failing  firm"  would  not  be  able  to  reor- 
ganize successfully  in  bankruptcy.  Merger  Guidelines,  Section  5. 1. 

United  Slates  law  in  this  area  is  extremely  rigorous.  The  defense  industry  is  an 
excellent  example  of  an  area  where  a  somewhat  more  lenient  approach  may  be  justi- 
fied. 

In  a  recent  report  of  the  Defense  Science  Board's  Task  Force  on  Antitrust  Aspects 
of  Defense  Industry  Consolidation  (April  1994),  a  task  force  thai  I  chaired,  the  report 
pointed  out  that  there  is  virtually  no  comparable  situation  in  which  an  industry  as 
large  as  the  defense  industry  became  distressed  because  of  such  an  abrupt  reduction 
in  purchasing.  Practically  two  thirds  of  DOD  purchases  of  sophisticated  weapon  sys- 
tems has  disappeared  in  the  period  1985  to  1995.  The  Task  Force  report  concluded 
that  a  more  lenient  definition  of  failing  firm  may  apply  to  mergers  ana  Joint  ventures 
in  the  defense  industry  as  an  exercise  of  prosecutorial  discretion  on  the  part  of  the 
antitrust  agencies,  particularly  where  the  loss  of  defense  production  or  research 
might  endanger  national  security. 

My  impression  is  that  the  Federal  Trade  Commission  has  taken  national  security 
considerations  into  account  in  applying  antitrust  law  to  firms  in  the  defense  indus- 
try. The  overwhelming  majority  of  defense  industry  mergers  have  been  cleared  by 
both  the  FTC  and  the  Department  of  Justice.  It  is  important  for  the  Commission  to 
continue  to  use  good  judgment  and  common  sense  in  reviewing  transactions  in  that 
industry. 

QUESTION  8.  Has  the  FTC  been  too  quick  in  issuing  a  Second  Request  when 
there  is  a  potential  problem  with  a  mergerr  Furthermore,  has  the  Commission  done 
enough  to  reduce  the  burdensome  nature  of  those  requests?  For  example,  has 
enough  efibrt  been  made  to  tailor  the  requests  more  carefully  to  the  individual  situ- 
ation rather  than  relying  on  a  standard  solicitation  for  information? 

Answer  8.  I  am  aware  that  there  has  been  some  criticism  of  the  burdensome  nature 
of  Second  Requests  from  both  the  FTC  and  the  Antitrust  Division  of  the  Department 
of  Justice.  Since  second  requests  are  confidential,  it  is  difficult  for  an  outsider  to 
know  in  detail  whether  these  criticisms  are  fair. 

I  do  have  a  general  sense  that  Second  Requests  often  are  burdensome  and  costly 
to  the  target  of  the  investigation.  I  don't  think  the  problem  is  the  Commission  being 
"too  quick"  in  issuing  a  request,  since,  under  Hart  Scott  Rodino  procedures,  the  Com- 
mission has  no  choice  but  to  issue  a  Second  Request  within  30  days  of  the  initial 
filing  of  notice  of  the  merger  if  it  believes  further  investigation  is  warranted.  It  may 
be  that  there  are  ways  to  tailor  requests  more  carefully  to  individual  situations. 

I  would  like  an  opportunity  to  review  Second  Request  procedures  at  the  Commis- 
sion. I  commit  to  report  back  to  the  Committee  promptly  on  whether  there  are  prob- 
lems and  also  with  suggestions  on  how  present  arrangements  might  be  improved. 

QUESTION  9.  In  the  future,  will  you  be  willing  to  testify  before  this  Committee 
when  it  requests  that  you  do  so? 

Answer  9.  Yes.  I  would  be  willing  to  testify  at  any  time  before  the  Committee. 

QUESTION  10.  In  the  last  15  months,  three  large  pharmaceutical  companies 
have  acquired  Pharmacy  Benefit  Management  companies  (PBMs).  The  FTC  imposed 
restrictions  on  the  most  recent  of  these  acquisitions  and  has  decided  to  reevaluate 
the  other  two.  What  is  your  view  of  the  FTC  Order  applicable  to  the  Lilly  merger? 

Answer  10.  Let  me  preface  my  remarks  by  saying  I  know  nothing  of  the  details 
of  the  FTC's  evaluation  of  the  proposed  merger  between  Eli  Lilly  and  a  Pharmacy 
Benefit  Management  company  (PBm).  Also  I  understand  that  the  FTC's  review  of  the 
proposed  Lilly  merger  is  not  final.  In  those  circumstances,  it  is  possible  that  I  will 
be  called  upon,  if  confirmed  as  Chairman  of  the  FTC,  to  participate  in  an  evaluation 
of  these  matters.  In  these  circumstances  I  believe  I  should  not  comment  directly  on 
the  merits  of  the  FTC's  proposed  complaint  or  the  adequacy  of  the  proposed  settle- 
ment. 

In  more  general  terms,  I  understand  that  PBMs  provide  services  to  insurance  com- 
panies, third  party  payers  and  other  members  of  the  health  care  industry.  The  PBMs 
negotiate  discounts  for  drugs  and  also  provide  a  listing,  by  therapeutic  category,  of 
certain  drug  products  approved  for  use  by  the  FDA  and  made  available  to  the  groups 
the  PBMs  represent  ana  other  persons  to  guide  in  dispensing  or  purchasing  drug 
products  I  understand  that  the  antitrust  concern  is  that  if  a  drug  company  acquires 
a  PBM,  the  drug  company  may  influence  the  PBM  to  prefer  the  drug  company's  prod- 
ucts, and  the  PBM  may  influence  the  drug  company  to  prefer  the  PBM  in  negotiated 
terms  of  sale.  I  also  understand  that  the  Commission's  proposed  Order  in  this  pro- 


24 

ceeding  is  largely  to  require  that  the  PBM  that  would  he  acquired  by  Lilly  operates 
at  least  one  "open  formulary" — i.e.  a  formulary  that  allows  inclusion  of  any  non-hos- 
pital prescription  drug  product — and  that  the  open  formulary  be  administered  by  a 
group  independent  of  Eli  Lilly. 

The  Commission's  apparent  concern  with  "foreclosure"  is  typical  of  concerns  usu- 
ally associated  with  vertical  mergers.  Beyond  that  and  for  reasons  indicated  above, 
I  believe  I  should  not  comment  upon  the  anticompetitive  concerns  expressed  by  the 
FTC  nor  the  adequacy  of  the  proposed  remedy. 

QUESTION  1 1.  A  number  of  people  have  expressed  concerns  that  through  these 
vertical  mergers,  the  pharmaceutical  companies  that  have  acquired  PBMs  will  be 
able  to  foreclose  competition  by  tightly  limiting  access  to  their  wholly-owned  PBM's 
preferred  drug  list — called  a  formulary.  What  is  your  opinion  of  the  possibility  that 
pharmaceutical  parent  companies  could  increase  market  share  by  controlling  the 
availability  of  their  competitors'  drugs  in  the  formularies  of  their  own  PBMs? 

Answer  11.  As  indicated  above,  I  understand  that  the  FTC's  concern  is  precisely 
that  drug  companies  could  increase  market  share  through  their  control  of 
formularies.  That  is  a  plausible  theory  of  anticompetitive  effect  in  connection  with 
vertical  mergers,  but  I  believe  I  should  not  comment  upon  whether  it  is  valid  in  the 
circumstances  and  whether  the  proposed  Commission  Order  solves  the  problems  it 
perceives.  These  matters  are  ongoing  at  the  Commission  and  it  is  possible  I  will  be 
called  upon  to  participate  in  a  vote  on  the  proposed  Complaint  and  the  proposed 
Order. 

Questions  Asked  by  Senator  Packwood  and  Answers  Thereto  by  Mr.  Pitofsky 

QUESTION  1.  The  Federal  Trade  Commission  has  requested  public  comment  con- 
cerning whether  it  should  expand  its  sunset  policy  for  competition  orders.  In  par- 
ticular, the  Commission  requested  input  about  whether  the  new  policy  should  also 
apply  to  consumer  protection  orders.  Do  you  think  it  should? 

Answer  1.  I  believe  considerations  of  sunset  policy  differ  somewhat  with  respect  to 
competition  orders  as  opposed  to  consumer  protection  orders.  Specifically,  I  under- 
stand that  it  has  been  argued  that  changes  in  market  structure  are  less  likely  to 
make  consumer  protection  orders  inappropriate  (because  consumer  protection  orders 
more  frequently  are  directed  at  conduct  that  would  be  illegal  regardless  of  market 
structure)  than  competition  orders. 

If  confirmed,  I  would  join  my  fellow  Commissioners  in  a  review  of  these  various 
issues.  I  can  say  now  that  I  believe  there  are  at  least  some  consumer  protection  or- 
ders that  are  likely  to  be  inappropriate  after  a  lengthy  period  of  time  and  should 
be  subject  to  sunset  provisions,  just  as  competition  orders  are  now  subject  to  sunset 
provisions. 

QUESTION  2.  Do  you  think  the  Commission  should  amend  its  policy  to  sunset 
orders  automatically?  For  example,  if  over  a  period  of  many  years  there  have  been 
no  violations  of  an  order,  should  it  sunset  without  further  review? 

Answer  2.  It  is  open  to  a  company  subject  to  an  FTC  order  to  petition  the  Commis- 
sion at  any  time  to  vacate  the  order.  That  usually  occurs  when  there  has  been  a 
change  in  law  or  fact.  Thus  no  respondent  must  wait  for  the  sunset  period  to  expire 
in  order  to  seek  to  eliminate  the  restrictions  of  an  order. 

If  the  party  does  not  approach  the  Commission  and  if  there  is  an  order  that  by 
it's  terms  will  expire  after  a  specified  period  of  time,  then  I  believe  it  should  expire 
without  further  Commission  review.  If  the  company  resumes  its  illegal  activity,  it  is 
always  open  to  the  Commission  to  bring  another  proceeding. 

Questions  Asked  by  Senator  Lott  and  Answers  Thereto  by  Mr.  Pitofsky 

QUESTION  1.  Do  you  intend  to  maintain  the  independence  of  the  FTC's  Bureau 
of  Economics  by  continuing  to  have  it  report  directly  to  the  Commission,  rather  than 
to  the  attorneys  in  charge  of  a  specific  investigation? 

Answer  1.  Yes  I  do.  1  hope  to  encourage  cooperation  between  the  Bureau  of  Eco- 
nomics and  lawyers  in  the  other  bureaus  of  the  agency,  but  the  Bureau  of  Economics, 
in  the  end,  has  an  obligation  to  report  to  the  Commission  rather  than  the  investigat- 
ing attorneys. 

QUESTION  2.  When  should  a  vertical  merger  be  challenged? 

Answer  2.  In  Fruehauf  Corp.  v.  FTC,  603  F.2d  345  (2d  Cir.  1979)  a  Court  of  Ap- 
peals usefully  summarized  Supreme  Court  law  on  the  subject.  It  said  that  vertical 
mergers  create  problems,  if  any,  where  they  increase  barriers  to  entry  into  a  market 
or  reduce  competition  by  (1)  foreclosing  competitors  of  the  purchasing  firm  in  the 
merger  from  access  to  a  potential  source  of  supply,  or  from  access  on  competitive 
terms,  (2)  by  foreclosing  competitors  of  the  selling  .  .  .  from  access  to  the  market  or 
a  substantial  portion  of  it,  or  (3)  by  forcing  actual  or  potential  competitors  to  enter 
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or  continue  in  the  market  only  on  a  vertically  integrated  basis  because  of  advantages 
unrelated  to  economies  attributable  solely  to  integration. 

I  find  the  Fruehauf  description  a  useful  summary  of  circumstances  in  which  verti- 
cal mergers  could  cause  problems.  The  court  then  went  on  to  note  that  a  wide  array 
of  facts  are  relevant  to  decide  if  the  described  problems  exist  including,  among  many 
others,  nature  and  economic  purpose  of  the  arrangement,  the  likelihood  and  size  of 
market  foreclosure,  extent  of  concentration,  existence  of  the  trend  towards  vertical 
concentration  and  so  forth. 

Since  vertical  merger  analysis  is  so  fact  specific,  it  is  difficult  to  isolate  all  of  the 
thresholds  that  must  be  satisfied  before  a  merger  challenge  is  mounted.  Of  the  var- 
ious factors,  I  would  think  that  concentration,  percentage  of  foreclosure  and  signifi- 
cance of  entry  barriers  are  among  the  most  important. 

QUESTION  3.  When  should  a  conglomerate  merger  be  challenged?  On  what  legal 
foundation  would  such  challenge  be  based? 

Answer  3.  The  Supreme  Court  and  lower  courts  have  spoken  so  rarely  about  con- 

f'lomerate  merger  concerns  in  recent  years  that  it  is  difficult  to  tell  exactly  where  the 
ine  would  be  drawn  today.  I  ftnd  the  Department  of  Justice  Merger  Guidelines,  is- 
sued in  June  1984,  to  be  a  useful  summary  of  some  of  the  relevant  factors. 

With  respect  to  "legal  foundation,"  the  guidelines  emphasize  two  theories  as  bein^ 
most  important:  (1)  harm  to  "actual  potential  competition,"  by  eliminating  the  possi- 
bility of  entry  by  the  acquiring  firm  in  a  more  procompetitive  manner;  and  (2)  harm 
to  perceived  potential  competition,  by  eliminating  a  significant  present  competitive 
threat  that  constrains  the  behavior  of  ft^ms  already  in  the  market.  The  Commission 
has  enforced  the  law  under  these  two  theories  and  I  believe  would  be  sustained  again 
in  the  Supreme  Court  if  it  brought  an  appropriate  case  based  on  those  theories. 

I  believe  serious  threats  of  anticompetitive  effects  as  a  result  of  conglomerate 
mergers  do  not  occur  frequently.  Most  conglomerate  mergers  are  pro-competitive  or 
neutral  from  a  competitive  point  of  view  and  raise  no  serious  problems  that  the  en- 
forcement agencies  or  the  courts  need  to  address. 

QUESTION  4.  Mr.  Pitofsky,  in  the  past  you  have  apparently  written  that  the 
merger  guidelines  should  be  enforced  "as  written."  Does  this  mean  that  you  would 
recommend  challenging  any  merger  that  exceeds  specified  concentration  levels?  If 
not  what  factors  will  you  consider  in  deciding  whether  to  challenge  a  merger  that 
exceeds  the  guidelines'  specified  concentration  levels? 

Answer  4.  When  I  wrote  in  1988  that  the  merger  guidelines  should  be  enforced  as 
written,  I  did  not  mean  to  suggest  some  kind  of  automatic  government  challenge  to 
mergers  that  exceeded  some  concentration  level.  Rather,  I  was  observing  the  fact  that 
the  guidelines  regarded  mergers  in  moderate  areas  of  concentration  as  occasionally 
raising  serious  problems,  but  in  the  period  roughly  from  1982-1986,  only  two  chal- 
lenges were  mounted  against  mergers  in  markets  where  concentration  in  fact  fell  in 
the  moderate  level.  In  both  of  those  instances,  the  merger  also  involved  increases  in 
concentration  to  very  high  levels  in  related  markets,  i  raised  the  question  whether 
actual  enforcement  fell  short  of  the  guidelines  during  that  period. 

I  regard  definition  of  relevant  market  and  specification  of  concentration  levels  as 
only  the  beginning  of  analysis.  Among  other  factors,  one  would  need  to  ask  whether 
single  firm  monopoly  power  or  cartel  behavior  is  really  feasible  in  the  particular 
market  where  the  merger  occurs.  For  example,  concentration  may  be  high  but  prod- 
ucts so  heterogeneous  that  a  cartel  is  really  not  possible.  I  believe  the  enforcement 
agency  should  also  take  into  account,  as  a  matter  of  prosecutorial  discretion,  whether 
the  proposed  merger  is  likely  to  produce  substantial  efficiencies  that  could  not  be 
achieved  in  a  less  restrictive  way,  and  whether  the  acquiring  or  acquired  firm  is  a 
failing  company  or  a  distressed  company.  Finally,  a  merger  may  exceed  specified  con- 
centration levels  but  be  so  small  in  real  terms  or  competitive  impact  that  its  not 
worth  the  time  and  effort  of  the  enforcement  agencies. 

QUESTION  5.  When  companies  have  abandoned  mergers  in  response  to  a  Com- 
mission challenge  should  the  Commission  terminate  litigation  against  them  or  pro- 
ceed? 

Answer  5.  Ordinarily,  when  the  Commission  succeeds  in  challenging  a  merger  and 
the  parties  abandon  the  transaction,  the  Commission  is  probably  well  advised  to  dis- 
continue its  action  and  devote  its  limited  resources  to  other  targets.  There  may  be 
some  exceptions  to  this  general  rule.  For  example,  the  merger  may  occur  in  an  indus- 
try where  firms  are  so  small  that  they  have  no  obligation  to  report  under  the  Hart 
Scott  Rodino  minimum  levels.  In  that  situation,  it  may  be  sensible  for  the  Commis- 
sion to  require  a  consent  order  that  gives  the  agency  advance  knowledge  of  any  future 
acquisitions — at  least  for  a  period  of  time.  There  may  be  other  situations  as  well  in 
which  consent  order  provisions  beyond  simple  abandonment  of  the  transaction  are 
justified. 


26 

QUESTION  6.  In  your  opinion  are  there  any  special  considerations  that  must  be 
evaluated  when  applying  the  antitrust  laws  to  the  telecommunications  industry? 

Answer  6.  There  are  some  special  features  to  competition  in  the  telecommunications 
industry.  Nevertheless  I  believe  that  antitrust  rules  are  sufficiently  flexible  to  take 
those  special  considerations  into  account. 

Among  other  special  considerations,  there  is  still  considerable  monopoly  power  re- 
siding in  local  telephone  companies.  There  are  special  barriers  to  entry,  into  long  dis- 
tance telecommunications  and  other  new  technologies.  There  is  also  remarkable  inno- 
vation in  cellular  and  radio  technologies  allowing  new  forms  of  communication  to 
compete  with  the  wire  line  companies. 

It  is  important  for  people  at  the  enforcement  agencies  to  understand  these  new  tech- 
nologies, and  to  be  sufficiently  farsighted  to  enforce  the  antitrust  laws  in  light  of  the 
waves  of  innovation  likely  to  occur.  It  is  also  important  for  personnel  at  the  FCC  and 
the  FTC  to  be  sure  that  the  goals  of  their  enforcement  policies  are  consistent. 

Questions  Asked  by  Senator  Grassley  and  Answers  Thereto  by  Mr.  Pitofsky 

QUESTION  1.  I  am  concerned  that  in  its  zeal  to  carry  out  its  charter,  the  Federal 
Trade  Commission  (FTC)  sometimes  forgets  the  power  it  has  to  damage  the  liveli- 
hoods of  innocent  business  people  and  workers.  As  an  example  of  what  1  am  talking 
about,  the  FTC  is  now  considering  requiring  the  divestiture  of  a  pet  food  plant  in 
Ft.  Dodge,  Iowa.  The  FTC  has  determined  that  this  divestiture  is  needed  so  that 
two  huge  multi-national  companies  can  complete  an  acquisition.  It  is  very  unclear 
from  the  FTC's  proposed  order  why  this  divestiture  will  address  the  anti-competitive 

f)roblem  the  FTC  found  to  exist  with  the  acquisition.  On  the  other  hand,  it  is  abso- 
utely  clear  that  the  divestiture  will  have  a  serious  impact  on  the  livelihoods  of  a 
significant  number  of  workers  in  a  small  town  in  Iowa.  To  what  extent  should  the 
FTC  consider  the  impact  its  rulings  will  have  on  workers  who  may  see  their  jobs 
disappear  because  of  actions  taken  by  the  FTC. 

Answer  1.  I  do  not  know  the  details  of  any  FTC  action  affecting  the  pet  food  plant 
in  Ft.  Dodge,  Iowa.  I  believe  the  Commission  has  in  the  past  and  should  continue 
to  take  into  account  the  impact  of  its  remedies  on  workers  who  are  employed  in  the 
companies  to  which  the  remedy  will  apply. 

As  you  know,  partial  divestiture  of  overlapping  assets  is  often  a  sensible  way  of 
protecting  competition  in  the  market  place  without  holding  up  an  otherwise 
unobjectionable  deal.  The  Commission  generally  has  a  responsibility  to  insure  that 
the  divested  assets  are  established  in  a  way  that  allows  the  company  to  be  a  viable 
competitor  in  the  market  place.  That  requirement  of  competitive  viability  usually 
serves  as  well  to  protect  the  jobs,  livelihoods  and  future  employment  opportunities  of 
workers.  In  the  rare  situation  where  that  is  not  the  case — for  example,  when  the  plant 
may  close  down  as  a  result  of  divestiture — the  Commission  should  surely  take  into 
account  any  human  costs  that  its  remedy  may  produce. 

QUESTION  2.  I  understand  that  certain  FTC  investigations  involve  actions  by 
companies  that  are  not  ongoing  and  occurred  as  long  as  10  years  ago.  Section  19 
of  the  FTC  Act  contains  a  three  year  statute  of  limitations  on  the  Commission's  abil- 
ity to  obtain  monetary  redress  for  past  violations  of  the  Act.  Should  the  Commission 
use  its  limited  resources  to  perpetuate  investigations  where  it  has  no  legal  authority 
under  Section  19  to  take  action/ 

Answer  2.  Section  19  of  the  Federal  Trade  Commission  Act  empowers  the  Commis- 
sion to  obtain  "consumer  redress"  based  on  final  administrative  findings  of  wrong- 
doing where  a  district  court  subsequently  concludes  that  the  administrative  findings 
demonstrate  conduct  that  a  reasonable  person  would  have  known  was  dishonest  or 
fraudulent.  As  you  note,  Congress  has  imposed  an  express  three  year  statute  of  limi- 
tations for  suits  under  Section  19. 

In  allocating  its  enforcement  resources,  I  believe  that  the  Commission  should  focus 
on  cases  that  cause  the  greatest  injury  to  consumers  and  present  good  opportunities 
to  send  deterrent  messages  to  industry.  Ordinarily,  Commission  resources  should  be 
directed  at  practices  that  are  either  ongoing  or  likely  to  recur.  Thus  it  is  rare  that 
the  Commission  would  proceed  against  practices  that  are  not  ongoing,  especially  if 
consumers  have  been  made  whole  or  the  defendants  are  insolvent. 

There  may  be  exceptional  cases  however  where  defendants  abandoned  their  course 
of  deceptive  or  fraudulent  conduct  some  years  ago,  where  it  may  nevertheless  be  ap- 
propriate for  the  Commission  to  seek  some  sort  of  redress  or  restriction  on  improper 
oehavior.  I  am  not  aware  of  any  particular  situation  that  would  call  for  such  un- 
usual Commission  enforcement,  but  believe  that  such  a  situation  could  arise. 

QUESTION  3.  Section  13(b)  gives  the  FTC  the  authority  to  bring  actions  to  enjoin 
ongoing  violations  of  the  Act.  Do  you  support  the  position  that  the  three  year  stat- 
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ute  of  limitations  in  Section  19  can  be  circumvented  by  bringing  an  action  under 
13(b),  even  where  there  is  no  ongoing  violation  of  the  Act. 

Answer  3.  Section  13(b)  of  the  FTC  Act  authorizes  the  Commission  to  obtain  per- 
manent injunctive  relief  for  violations  of  any  provision  of  law  enforced  by  the  Com- 
mission in  an  action  brought  directly  in  Federal  Court.  In  such  an  action  the  court 
may  award  the  full  range  of  equitable  remedies,  including  monetary  relief. 

Section  13(b)  itself  contains  no  statute  of  limitations.  Indeed,  most  governmental 
suits  in  equity  are  governed  by  no  statute  of  limitations,  but  the  decision  whether  to 
award  monetary  equitable  relief,  in  what  amount,  and  for  what  periods  of  time,  rests 
within  the  discretion  of  the  court.  When  the  Commission  deciaes  to  proceed  under 
13(b)  it  is  appropriate  to  invoke  the  statute  of  limitations  applicable  to  that  type  of 
action.  I  don  t  believe  that  in  a  suit  under  13  (b),  the  Commission  circumvents  the 
three  year  statute  of  limitations  in  Section  19  by  arguing  for  a  longer  period  of 
time — at  least  where  the  factual  circumstances  warrant  and  case  law  permits.  Ulti- 
mately, in  such  cases,  the  district  judge  will  decide  whether  the  circumstances  make 
it  appropriate  to  award  relief  to  injured  consumers  for  violations  that  occurred  more 
than  three  years  previously.  The  final  decision  rests  within  the  equitable  discretion 
of  a  district  judge  and  I  would  expect  that  the  judge  would  be  fair  to  both  defendants 
and  injured  consumers,  taking  into  account  the  particular  conduct  shown  to  have  oc- 
curred. 


Questions  Asked  by  Senate  Commerce  Committee  Democratic  Members  and 
Answers  Thereto  by  Robert  Pitofsky 

QUESTION  1.  Is  it  appropriate  for  the  Federal  Trade  Commission  (FTC)  to  retain 
authority  over  food  advertising  while  the  Food  and  Drug  Administration  (FDA)  reg- 
ulates food  labels?  Should  the  FTC  rules  allow  manufacturers  to  make  claims  in 
their  advertising  that  they  cannot  make  under  FDA  rules  that  apply  to  labels? 

Answer  1.  I  believe  the  division  of  authority  between  the  FTC  (regulating  food  ad- 
vertising) and  the  FDA  (regulating  food  labels)  is  sensible  and  works  well.  Both 
agencies  seek  to  protect  consumers  by  insuring  that  information  in  advertising  and 
labelling  is  not  deceptive  and  that  consumers  are  adequately  informed.  As  a  practical 
matter,  advertising  and  labelling  serve  different  functions,  but  it  is  important  that 
regulation  be  as  consistent  as  possible. 

I  do  not  believe  that  advertisers  should  be  limited  in  their  advertising  copy  to  the 
exact  language  permitted  in  labelling.  In  my  opinion,  there  are  better  ways  to  protect 
consumers  from  deceptive  advertising.  In  1981  when  I  was  a  Commissioner,  I  voted 
to  terminate  an  earlier  rule  making  that  would  have  limited  over  the  counter  drug 
advertising  to  the  exact  language  permitted  in  labelling. 

The  FTC  and  the  FDA  have  a  longstanding  liaison  agreement  and  have  main- 
tained close  working  relationships.  If  conftrmea,  I  will  certainly  devote  my  efforts  to 
continuing  that  close  cooperation. 

QUESTION  2.  The  FTC  has  the  authority  to  declare  acts  and  practices  unfair. 
What  standards  would  you  apply  in  exercising  this  authority? 

Answer  2.  In  Federal  Trade  Commission  v.  Brown  Shoe  Co.,  384  U.S.  316  (1966) 
the  Supreme  Court  held  that  the  Federal  Trade  Commission  has  authority  under 
Section  5  of  the  Federal  Trade  Commission  Act  to  declare  acts  and  practices  "unfair" 
if  they  violate  the  spirit  though  not  the  letter  of  the  Clayton  Act  or  the  Sherman  Act. 

While  power  to  regulate  beyond  the  letter  of  the  Clayton  Act  and  Sherman  Act 
clearly  exists,  I  believe  the  Commission  should  be  very  cautious  and  moderate  in  exer- 
cising that  authority.  For  example,  if  a  practice  slips  through  the  relatively  intricate 
language  of  the  Clayton  Act,  but  the  practice  is  indistinguishable  in  purpose  and  ef- 
fect from  practices  that  are  clearly  covered,  the  unfairness  provisions  of  Section  5  can 
apply.  Compare  Grand  Union  Co.  v.  FTC,  300  F.2d  92  (2d  Cir.  1962)  But  if  the  Com- 
mission seeks  to  go  beyond  that  relatively  uncontroversial  situation,  it  should  do  so 
with  the  greatest  caution.  One  problem  with  interpreting  the  Sherman  Act  more  ex- 
tensively under  the  unfairness  jurisdiction  of  the  FTC  is  that  business  behavior 
would  be  legal  or  illegal  depending  on  whether  the  conduct  is  challenged  by  the  De- 
partment of  Justice  under  the  Sherman  Act  or  the  Federal  Trade  Commission  under 
the  FTC  Act.  That  is  not  a  healthy  situation  and  should  be  avoided  if  possible. 

With  respect  to  consumer  protection,  the  Supreme  Court  again  has  given  the  FTC 
a  very  generous  mandate  to  challenge  practices  that  are  "unfair".  My  view  is  that 
most  practices  that  deserve  to  be  challenged  can  be  attacked  as  "deceptive"  and  it  is 
extremely  rare  that  the  unfairness  jurisdiction  of  the  F'TC  needs  to  be  Invoked  in 
consumer  protection  matters. 

QUESTION  3.  What  role  can  or  should  the  FTC  play  in  making  government  more 
responsive  to  the  communities,  consumers,  and  businesses  affected  by  its  decisions? 
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Answer  3.  The  FTC  needs  to  stay  in  touch  with  its  principal  constituencies,  includ- 
ing the  business  community,  consumers  and  the  various  groups  that  represent  those 
interests.  One  way  to  do  that  is  to  encourage  Regional  Off  ice  personnel  to  become 
involved  in  activities  in  their  areas — and  particularly  to  stay  connected  with  state  en- 
forcement officials — and  report  their  findings  back  to  Washington. 

Another  important  source  of  information  about  the  real  world  impact  of  Commis- 
sion actions  or  failure  to  act  is  the  Congress.  Traditionally  the  Commission  has  been 
sensitive  to  information  provided  by  congressional  committees  and  individual  mem- 
bers and,  if  confirmed,  I  will  do  what  I  can  to  make  sure  that  openness  at  the  Com- 
mission continues. 

QUESTION  4.  In  1993  you  wrote  that  for  antitrust  matters  in  the  CUnton  Admin- 
istration, "Unjustified  nonenforcement  at  the  federal  level  would  end."  You  also 
wrote,  "What  is  needed  is  not  just  a  restoration  of  the  pre-Reagan  agenda,  but  an 
adjustment  of  antitrust  thinking..."  Can  you  tell  us  what  "unjustified  nonenforce- 
ment" you  were  referring  to,  and  what  kinds  of  adjustments  of  antitrust  thinking 
you  have  in  mind? 

Answer  4.  There  were  times  during  the  1980s  when  antitrust  enforcement  at  the 
Federal  Trade  Commission  seemed  to  consist  of  little  more  than  occasional  challenges 
to  price  fixing  or  market  division  (the  "hard  core"  violations),  predatory  (i.e.  exclu- 
sionary) practices,  and  very  large  horizontal  mergers.  I  believe  that  this  'Iminimalist" 
enforcement  of  the  antitrust  laws  was  not  consistent  with  the  will  of  the  Congress 
or  in  the  best  interests  of  the  United  States.  As  a  result  of  minimalist  enforcement, 
vast  areas  of  antitrust  such  as  challenges  to  monopoly  power  under  Section  2  of  the 
Sherman  Act,  boycotts  and  vertical  restraints  under  Section  1  of  the  Sherman  Act, 
tie  in  sales  and  exclusive  dealing  under  Section  3  of  the  Clayton  Act,  and  conglom- 
erate and  vertical  mergers  under  Section  7  of  the  Clayton  Act  simply  were  aban- 
doned. 

In  the  four  years  of  the  Bush  administration  and  in  the  last  two  years,  that  kind 
of  "unjustified  nonenforcement"  ended.  A  respectable  antitrust  program  was  restored 
that  recognized  the  legitimacy  of  antitrust  enforcement  without  imposing  undue  bur- 
dens on  the  business  community. 

My  comment  about  "an  adjustment  of  antitrust  thinking..."  refers  to  my  concern 
that  antitrust  enforcement  adjust  to  new  realities  in  the  market  place.  The  most  im- 
portant of  these  is  the  remarkable  increase  in  imports  and  exports,  and  the  con- 
sequent expansion  of  what  we  call  global  competition.  Another  example  is  the  way 
in  which  competition  in  certain  industries  relates  more  today  to  rivalry  in  innovation 
than  rivalry  in  price.  It  seems  to  me  that  both  in  global  markets  and  in  innovation 
intensive  industries,  it  is  important  to  measure  market  power  by  taking  these  new 
realities  into  account.  I  have  also  advocated  a  review  of  the  conventional  American 
antitrust  position  that  efficiencies  in  defense  of  a  merger  are  irrelevant  in  court,  and 
the  notion  that  industries  in  distress  are  no  more  able  to  engage  in  mergers  and  joint 
ventures  than  healthy  industries. 

As  I  mentioned  at  my  confirmation  hearings,  I  would  like  to  introduce  at  the  FTC 
a  program  of  analysis-perhaps  through  investigative  hearings — to  at  least  look  at  the 
question  of  whether  antitrust  thinking  today  is  consistent  with  the  changes  in  mar- 
kets and  market  behavior  that  have  occurred  in  recent  years. 

QUESTION  5.  Do  you  favor  the  current  FTC  policy  on  sunsetting  old  antitrust 
orders,  and  would  you  favor  shortening  the  terms  of  such  orders? 

Answer  5.  I  believe  some  sort  of  sunset  policy  is  justified.  I  am  not  sure  if  20  years 
is  the  right  term — it  most  certainly  should  be  no  longer  than  20  years — and,  if  con- 
firmed, would  look  forward  to  an  opportunity  to  discuss  sunset  policy  with  my  fellow 
commissioners  and  the  FTC  staff. 

QUESTION  6.  Questions  have  been  raised  as  to  whether  the  FTC  should  sunset 
or  adopt  a  periodic  review  procedure  for  consumer  protection  orders.  Consumer  or- 
ganizations have  argued  that  because  consumer  protection  orders  are  generally  di- 
rected at  nefarious  practices,  there  is  no  need  for  sunsetting  such  orders.  What  is 
your  view  on  this  issue? 

Answer  6.  I  understand  the  Commission  is  currently  reviewing  its  procedures  for 
possible  sunset  provisions  in  consumer  protection  orders.  I  am  not  sufficiently  famil- 
iar with  the  type  orders  that  have  been  entered  in  recent  years,  nor  of  the  arguments 
for  and  against  sunset  provisions  in  connection  with  consumer  protection  orders,  to 
offer  much  of  an  opinion  at  this  time.  I  hope  to  have  an  opportunity  to  participate 
along  with  fellow  commissioners  in  reviewing  the  question.  I  believe  that  are  at  least 
some  types  of  consumerprotection  orders  where  a  sunset  provision  is  justified. 

QUESTION  7.  The  FTC  has  issued  policy  statements  on  a  variety  of  subjects,  in- 
cluding unfairness,  deception,  substantiation,  and  food  advertising.  Are  any  of  these 
worth  revisiting?  If  so  how  would  you  change  them? 
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Answer  7.  Major  elements  of  the  Commission's  unfairness  policy  statement  were  re- 
cently codified  ov  Congress  in  the  FTC  authorization  legislation.  The  conference  re- 
port on  that  bill  describes  its  language  as  "derived  from  the  1980  policy  statement 
of  the  Commission  regarding  unfairness,  the  CommLssion's  1982  letter  on  the  same 
subject,  and  from  subsequent  interpretations  and  applications  to  specific  unfairness 
proceedings."  I  am  comfortable  with  the  way  in  which  Congress  has  provided  guid- 
ance to  the  Commission  in  this  area,  and  expect  that  the  Commission  will  be  able 
to  discharge  its  responsibilities  consistent  with  that  guidance.  In  general,  I  believe 
the  Commission  should  challenge  practices  on  an  "unfairness"  basis  in  a  careful, 
cautious  and  judicious  manner. 

The  food  advertising  enforcement  policy  statement  was  only  issued  in  1994.  It  is 
probably  premature  to  review  that  policy  before  gaining  some  experience  with  its  im- 
plementation, but  in  general  I  believe  all  policy  statements  and  guidelines  should  be 
reviewed  periodically. 

Unlike  the  two  policy  statements  discussed  above,  the  Commission's  deception  and 
advertising  substantiation  policy  statements  were  intended  to  be  general  substantive 
restatements  of  the  law.  Tney  have  been  adopted  by  the  Commission  and  construed 
in  Commission  opinions.  I  am  not  aware  of  any  specific  criticisms  of  policy  positions 
adopted  in  those  statements  but,  if  confirmed,  will  study  recent  patterns  of  implemen- 
tation in  detail. 

In  general,  I  believe  that  policy  statements  and  other  forms  of  guidance  play  an 
important  part  in  the  Commission's  enforcement  scheme.  Those  guides  beneiit  how- 
ever from  periodic  review  to  insure  that  statutory  goals  are  being  pursued  in  an  ef- 
fective manner. 

QUESTION  8.  The  FTC  has  a  wide  variety  of  programs,  ranging  from  mergers 
to  fraud,  used  cars  to  funerals,  nutrition  advertising  to  energy  labeling,  and  many 
others.  In  which  areas  do  you  think  the  FTC  should  enhance  its  enforcement  ef- 
forts? Are  there  programs  the  FTC  is  currently  emphasizing  too  much? 

Answer  8.  As  1  stated  in  my  hearings,  I  believe  the  FTC  of  the  past  four  years  has 
struck  a  desirable  balance.  It  is  enforcing  laws  against  anticompetitive  and 
anticonsumer  practices  actively,  but  has  kept  in  mind  the  importance  of  not  generat- 
ing undue  burdens  on  businesses  or  consumers. 

At  present,  I  understand  that  60%  of  the  resources  of  the  agency  in  the  antitrust 
area  are  devoted  to  merger  enforcement.  I  agree  that  merger  review  deserves  first 
priority  but  I  hope  there  will  be  adequate  resources  for  the  Commission  to  examine 
civil  nonmerger  practices  in  future  years.  I  have  no  particular  category  of  behavior 
in  mind. 

On  the  consumer  side,  the  Commission  has  backed  away  from  primary  reliance  on 
rule  making  and  has  moved  instead  to  case  by  case  enforcement.  There  are  some 
areas  where  rule  making  or  guides  is  the  appropriate  response.  Nevertheless,  I  agree 
with  the  decision  to  put  primary  emphasis  on  case-by-case  enforcement,  and  hope  to 
continue  that  policy  in  the  immediate  future. 

Question  Submitted  for  the  Record  by  Senator  Holungs  on  Behalf  of 

Senator  Harkin 

QUESTION.  I  am  concerned  about  effective  anti-trust  enforcement.  My  concerns 
have  been  magnified  by  a  recent  situation  that  particularly  afTects  citizens  in  the 
state  of  Iowa. 

The  FTC  recently  proposed  a  consent  order  regarding  the  pet  food  industry.  They 
found  that  a  proposed  merger  between  Nestles  and  Grand  Metropolitan  was  anti- 
competitive. But,  as  a  remedy  they  actually  proposed  that  the  spinning  off  of  a  sin- 
gle pet  food  manufacturing  plant  in  Fort  Dodge,  Iowa  would  somehow  remedy  this 
anti-competitive  situation.  It  is  not  apparent  to  me  how  the  spinning  off  a  single 
manufacturing  facility  would  remedy  the  anti-trust  harms  found.  I  would  like  your 
commitment  to  directly  examine  this  specific  Question  and  I  would  like  your  general 
views  on  the  efiectiveness  of  this  type  of  remedy. 

Answer.  You  have  my  commitment  to  examine  this  matter  if  confirmed  to  serve  at 
the  Federal  Trade  Commission. 

More  generally,  a  partial  divestiture  is  often  a  sound  approach  to  anti-competitive 
situations,  requiring  that  the  anti-competitive  combination  of  resources  be  prevented 
but  allowing  the  remainder  of  the  transaction  (which  often  has  very  efftcient  con- 
sequences) to  go  through.  It  is  of  course  important  to  insure  that  the  assets  spun  off 
really  cure  the  problem,  and  also  to  insure  that  the  assets  spun  off  can  be  a  viable 
competitor  in  the  market  place. 

It  is  difftcult  to  generalize  about  the  adequacy  of  divestiture  remedies  since  the  sit- 
uations are  so  fact  specific.  Partial  divestiture  has  been  used  in  the  past,  has  been 
approved  in  the  courts,  and  often  has  led  to  a  restoration  of  competitive  conditions. 
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